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NOMINATION OF EDWARD F. HOWREY 


WEDNESDAY, MARCH 18, 1953 


UNrrep Sratres SENATE. 
CoMMITrEE ON INTERSTATE AND ForeEIGN COMMERCE, 
Washington, D.C. 
The committee met at 11:03 a. m.. in room Lo, Capitol, senator 
Charles W. Tobey (chairman) presiding. 
Present: Senators Tobey, Bricker, Schoeppel, Butler, Cooper, 


Potter, Johnson, Macnuson. Mon roney, an | Smathers. 

The CHAIRMAN, The committee IS Ih Se@ssSIOn, cventlemen Mr. 
How rey, will you please take this chair here / 

Will you give vou full name to the stenographer ¢ 


STATEMENT OF EDWARD F. HOWREY, FEDERAL TRADE 
COMMISSIONER-DESIGNATE 


Mr. Howrey. Edward F. Howrey. 

Phe CuatrmMan. And your address ¢ 

Mr. Howrey. I live in Burke, Fairfax County, Va. 

The CHAIRMAN. Mr. Howrey’s nomination Is, as you all know, to 
the Federal] Trade Commission to succeed John Carson. He SUCE eeds 
a good man, in my judgment, a man who had the public interest at 
heart, the consumer interest. I cite that, Mr. Howrey, because | think 
that is the big iob I have to do. and you, too, have to do, to remember 
the consumer interest. That is paramount with me, and I am sure it is 
with you. You have a biographical sketch. Without objection, it 
will be inserted in the record at this point. 

(The material referred to is as follows:) 

Marcu 5, 1953 


Epwarp IF, Howrey 


Nominated for Federal Trade Commission 

Lawyer, 49 vears old; residence, Burke, Fairfax County, Va Oftice, Shoreham 
Building, Washington 5, D.C. 

Specializes in Federal Trade Commission and antitrust cases Has handled 
number of important RLC cases, including recent cases of first impression, viz, 
first “quantity limit’? case under 2 (a) of Clayton Act (now in the courts) and 
first “buyer liability” case under 2 (f) of Clayton Act. Argued latter case before 
United States Supreme Court on December 12-14, 1952. 

Member of committee on Federal Trade Commission, American Bar Associa- 
tion. Member committee on Federal Trade Commission, New York State Bar 
Association. Contributes occasional article to law journals on Federal trade 
and antitrust matters 

In 1951, argued largest Indian claim case ever to come before United States 
Supreme Court 

Republican activities: Member Virginia State Finance Committee, 1948-52 
President, Republican Club of Fairfax County, 1949 Alternate delegate to Re 
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publican National Convention, 1944. Chairman, Virginia Republican District 
Convention, 1942. Republican nominee for Fairfax County district attorney, 
1939. Delegate to numerous Virginia State Republican conventions 

Born September 6, 1903, Waterloo, Lowa A. B., University of Lowa LL. B., 
George Washington University Married, 1983, Jane Pickett Gould 

From 1927 to 1929: United States Department of Justice, antitrust investigation 
of motion-picture industry 

From 1929-37: Associated with Chicago and Washington, D. C., law firm, 
Good, Childs, Bobb & Wescott (James W. Good, Republican Congressman from 
Lowa 1909-21, chairman, House Appropriations Committee, Hoover campaign 
manager, 1928; Secretary of War, 1929) and successor firm Sanders, Childs 
Bobb & Wescott (Everett Sanders, Republican Congressman from Indiana, 1917 
25; secretary to President Coolidge, 1925-28; chairman, Republican National 
Committee, 1232-34) 


l'rom 19387 to date Partner in successor firm, Sanders, Gravelle, Whitlock 
& Howrey (Everett Sanders, decense W0 Ly s A. Gravelle, leading Repub 
lican in Maryland; Douglas Whitlock, executive director, Eisenhower Tour Com 


mittee, 1952) 

Firm has represented, among others, Aircraft Screw Products. Aleea Indians. 
American Gum Importers Association, American Publishing Co., Automatie 
Canteen Company of America, Brick & Tile Sales Corp., Evans Pipe Co., the 
Firestone Tire & Rubber Co., Handcraft Co., Hulman & Co., Kelling Nut Co., 
Kimbell Candy Co., Knox Class Associates, Ludens, Inec., Miller Pecan Co., 
Mississippi Lime Co., National Smelting Co., Pacific Clay Products, Peanut & 
Nut Salters Association, Permold Co., John Plain & Co., Refleetal Corp., Robin 
son Clay Product Co., Southeastern Clays, Inc., Sterling Aluminum Products 
Co., Structural Clay Products Institute, Vitreous Steel Products, Washburn 
Candy Co., Werthan Bag Corp 

Member, Metropolitan and Chevy Chase Clubs, Washington, ID. C., Fairfax 
Hunt Club, Academy of Political Science, English Speaking Union, District of 
Columbia bar, Iowa bar, Illinois bar, Virginia bar, American Bar Association, 
District of Columbia Bar Association, Virginia Bar Association, New York 
State Bar Association, Phi Kappa Psi, Phi Delta Phi 

Mr. Howrey. I am 49 years old. T was born in the State of Iowa 
in the year 1905. I lived there until 1925, when I finished college. 
[ graduated from the University of Towa. Then, in 1927, after 
oraduating from law school, I went with the BI for a period of 3 
vears, engaged primarily in the investigation of the Department ot 
Justice antitrust cases. 

Since May of 1927, I have been engaged in the general practice of 
law in Washington, specializing in antitrust and trade-regulation 
matters | haven't any prepared statement, but I would like to as 
sure the chairman and this committee that if IT am confirmed I will 
do my best to administer the laws that are committed to the Com 
mission’s jurisdiction with vigor and with fairness, having due re 
gard for all segments of our economy, including the consumer and 
the small-business man. 

I will make a particular effort. so far as it Is in my power, to have 
close liaison with the Department of Justice, the Food and Drug Ad 
ministration, and other agencies of Government in order to minimize 
duplication and overlapping activities. 

| have resigned from my law firm, effective upon my confirmation. 
I have requested my partners to remove my name from the firm 
name, from the letterhead, and from the door immediately effective 
upon my resignation from the law firm. I might add that I think 
the Federal Trade Commission serves a very useful purpose ; othe 
wise, I wouldn't have the shiehtest interest in the job. 

The Cuatmroan. Do you have a deep interest in the antitrust laws 
of this country / 


Mr. Howrey. I do. 
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The Cnamman. You believe in their enforcement in the public 
interest ¢ 

Mr. Howrey. I do, indeed. 

The CHatrmMan. | would like to submit for the record a letter from 
a very dear friend of mine, and a prominent businessman, Mr. Nathan- 
iel Leverone. I will ask the clerk to read the letter. 

Mr. Jarrerr (reading) : 


I happened to be talking to an old friend of mine, Louis Gravelle, and was de 
lighted to know that his partner, E. F. Howrey, is interested in becoming a 
member of the Federal Trade Commission. 

Messrs. Gravelle and Howrey were partners until the time of his death of 
another old friend of mine, Everett Sanders, Coolidge’s former secretary, whom 
you undoubtedly knew very well. All three of these men have been very stanch 
Republicans, and Mr. Howrey and Mr. Gravelle were extremely active in the 
recent Campaign in Maryland. You probably know these men by reputation, 
as they are rated among the finest lawyers handling cases which appear before 
the Federal Trade Commission. 

It occurred to me that you might be willing to give Mr. Howrey a bit of ad 
vice and I, therefore, suggested that he telephone to you and that you undoubted- 
ly would be glad to talk to him and his partner about the matter 

Personally, I think they would be mighty lucky if they had a man like Jack 
Howrey on the Federal Trade Commission because he is a man of rare ability, 
unquestioned integrity, with unusual energy and a very ardent, hard-working 
Republican. 


The CHatrMan. Will you please read this letter dated March 9, 
i953 from our colleague, A. Willis Robertson, from Virginia. 
Mr. Jarrerr (reading) : 


Replying to your letter of the sixth concerning the nomination of Mr. Edward 
I. Howrey, of Virginia, to be a Federal Trade Commissioner, will say that I 
regret that I do not personally know Mr. Howrey, but I understand that as a 
lawyer practicing before the Federal Trade Commission, he created a favorable 
impression and gave every indication of being a high-type lawyer. Mr. Howrey 
came to Virginia from Lowa about 22 years ago and now lives in Fairfax County 
near Burke, Va. 

Since I know nothing detrimental to Mr. Howrey, I intend to vote for his 
contirmation if your committee makes such a recommendation to the Senate. 

With best wishes, I am 

Sincerely yours, 
A. WILLIS ROBERTSON. 


The CHAIRMAN. Here is a letter in opposition, L wish you would 
read that, also. 

Mr. Jarrerr. This is from C. M. McMillan, executive secretary, Na- 
tional Candy Wholesalers Association, Inc. (reading) : 


Dear SENATOR Toney: With regard to the nomination of Mr. Edward F. How- 
rey to the Federal Trade Commission, which is now before your committee, we 
would like to express to you for the record our feeling of concern on behalf of 
our more than 1,000 small wholesale distributors located throughout the United 
States, 

We are concerned because Mr. Howrey has, according to the newspapers, been 
representing clients in litigation before the Commission for the past 24 years, 
a circumstance which we believe is unparalleled with respect to any other FTC 
appointments in recent vears. We assume that many of these clients were re- 
spondents charged with violation of the antiprice discrimination laws, the en 
forcement of which statutes means so much to the welfare of the small-business 
men of this country. 

We are concerned because we know that at least one of these firms represented 
by Mr. Howrey before the Commission is a large mass buyer whose violations 
of the anti-price-discrimination laws, as determined by the Commission and 
upheld by the court of appeals, were extensive and exceedingly harmful to our 
own wholesaler members. 
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We are concerned that as Commissione! Mi Howre\ will be called upon to 


n the enforceme of present orders against his former clients; to consider 
nee « mpla vi | f el e! supervise, if he is named 
Chairman, the FTC pers pnne vho will oe charged with bringing action against 
these clients, notwitbstandit that he mnav have disqualified | mself in the actua 
i 1 it if the ea 
We urge the cor ittee, therefore, to delay ( n « this nomination unt 
lan portul \ ‘ 1 complete j { ll the cnse Mir. Ho ey 
I Lle« n mn be e ¢ ssion and in igate fully tl 
n W believe he b s interest do tl now, Vv ‘ 
I i nl In y ad a 


Phe Carman. Are there people here who wish to speak In 
bye lf of Mr. Howrey’s nomination / If so, will you please nclicate 


That : Oll do: Wt not. w I] VO i forever ho «| Vou! pe ace, 
STATEMENT OF WILLIAM T. KELLEY, GENERAL COUNSEL, FEDERAL 


TRADE COMMISSION (APPEARING AS AN INDIVIDUAL IN HIS 
OWN BEHALF) 


Kederal Prac ( lik SION, i ey ¢ e] ( Le « 
14 [I have known Mr. Howrey for over ZO vears ln my jude 
| \I Howre except ul well ¢ | parll rly \ 
e antit field. Ti is devoted a major part of I) tim ink 
practice to that law 
It k he. as | say, because of that spe laity, Is exceptionally well 
rualified, HH 5. In my Judgment, a man of the highest Integrity. 
\s you know, the function of the Federal Trade Commission is 
( of administration, the administration of the law which were com 
mitted to it by Congress It is mv judgement. Mr. Howrey has just 
mentioned to you, that he will administer and enforce those laws in 
i ordanes with Aa \ e understand ( 
Senator Magnuson. He Is volng to be the devil’s advocate / 
Phe CHarrmmMan. Not necessarih 
Mr. Keniry. I think that is as far as I can go, in my judgment; it 
just my Conviction, I may say that I think a Federal Trade Com 
oner should administer those laws vigorously, of course fairly, 
it above all, in my opinion, mM accordance with what he thinks is the 


w. He might be right or he might be wrone. But I think that a 
Commissioner who does that is fulfilling his duty. But I do not think 

it a Commissioner should attempt to administe! laws committed 
to him by Congress where they are not in accordance with sound 
convictions of his own as to the law, but rather an attempt to stretch 
either the facts or the law. That I don’t believe in. And I don’t 
believe Mr. Howrey will do that. 

BB if | do heheve he \W il} entorce laws fan ly and vigorously, aceord 


ng to what he uncerstands the meaning of the law to be. the back 
ero ind of the law, the congressional intent, and the decisions of the 


courts of this country. 

Phe Cuarrman. Thank you very much 

Senator Burier. With your long association with Mr. Howrey, is 
{ your opinion or not that he would be influenced by having repre 
sented anybody before this Commission in any decision that he would 


/ 


make 
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Mr. Keniry. If I thought so, | wouldn't have appeared before your 
honored body. 

Senator Scnorrre.. In the legal statf of your Commission you have 
some men on that staff, or within the Department, that have vigor- 
ously opposed some of the policies that Mr. Howrey has advocated. 
Have you discerned that ? 

Mr. Keniry. Senator. Mr. Howrey has represented a number of re- 
spondents. Asa lawyer he defended them, took a position, as must 
be taken in all adversary cases; but in the position he took he was 
lawyerlike. Never did Mr. Howrey, or Mr. Howrey’s firm, some of 
whom I know very well, ever ask a favor, even to the continuance of a 
case where there was any question of the public interest involved. 

Mr. How rey had one case where the Commission issued a omplaint. 
It was under the Robinson-Patman Act. It involved part of a statute 
that made it unlawful for buyers knowingly to induce sellers to give 
them a diseriminatory price that had an adverse substantial etfect 
upon competition, It was the first case. ‘There were many points of 
the law about that that were uncertain and unsettled. 

Mr. Howrey represented the responcent before the Commission 
throughout the hearings, the brief. and the argument. The whole 


record was put up to the Commissioner for a decision, and they de 





cided the case and issued an order It went to the cireuit court of 
appeals. The whole record was transferred up there. The court 
realized the Importance of it, in its arguments and briefs, and handed 
down its decision. ‘The case went to the Supreme Court on certiorari. 


It was argued before the Supreme Court by Commission counsel; Mr. 
llowre Vv represe nted the respondent. 

There is a close question of law involving points al ising out of the 
inherent difficulties of the matter and the wording of the statute itself. 


The Supreme Court asked many, many questions. They have 
taken that case under advisement. Il know they considered it im 
portant. It has not been handed down for some time. I expect it 
to come down next Monday. It is just a hope, because it has been with 


them so long. But it will come down. When it comes down, I know 
that I will abide by the decision, because that is the constituted author- 
itv. whether we win or whether we lose. 

‘There may grow out of that some facts and considerations that we 
should recommend to Congress for legislation. That is another 
matter. But the questions that are involved in that case will come 
down from the Supreme Court, and unless the Congress changes the 
law on which they rest, of course, Mr. Howrey, as well as myself, will 
take the law the Supreme Court hands down for our guidance in con 
nection with further administration of that particular section of the 
law that was involved. 

I have ditfered with Mr. How rey. ] differ with a good many mem 
bers of the bar. I repeatedly, almost, differ with members of our own 
Commission. I always have felt that is just as it ought to be. Bu 
once there is a decision of constituted author ity, Iam nota maleon- 
tent in that I do not recognize it. 

Perhaps I am getting too far afield. 

Senator Magnuson. This is March 18. 

Senator Scuorpret. I raise the question about a number of men in 
your Department equally zealous in upholding the law in connection 


31093—53——-2 








6 NOMINATION OF EDWARD F. HOWREY 


with the public interest, as well as Mr. Howrey. If Mr. Howrey 
should be confirmed aund assume this responsible position on this Com- 
mission—I don’t know whether he will be chairman or not—but under 
the Reorganization Act the chairman has a tremendous amount of 
tuthority and power and discretion. 

E would like to have your judgment about Mr. Howrey’s views and 

sition and his attitude on those peop le in the Department who 
qu lly Ze alously op »posed him. 

Mr. Ketiey. Mr. Howrey may be, I don’t know, confronted with 

tting in and hearing and deciding a case which under the facts and 
the propriety of the matter he will have to step out, as that happens 
many times in our Commission, and othe agencies, where for some 
reason they ought not to sit: not that he wouldn't decide it fairly, 
according to his conviction, but it is more hke a judge that owns a 
hare of stock in the company. The judge might decide well and 
proper and not let that be an influence, but the mere fact that he 
owns a share disqualifies him. If Mr. Howrey represented a respon 
dent in the matter that related to it, I know if he did he would volun 
tarily isnwalif himself. 

But bevond that, I can’t do more than say I know Mr. Howrey has 
the qualifications, and I sincerely believe that he is a man of the 
highest integrity. 

Senator Porrer. Mr. Chairman. Mr. Kelley, I don’t wish to be 
unkind, but I just wonder about the propriety of a counsel for the 
Federal Trade Commission testify Inge in behalf of a prospective mem 
ber of the Commission. I just submit that as my own observation, Mr. 
Chairman, as to the propriety of this action. 

Mr. Ketiey. If the committee thinks there is any impropriety in 
connection with it, IT would just as soon have it stricken and not 
considered. 

Senator Scuorpren. In considering my questioning, and with all 
due deference, and I am glad the distinguished Senator raised that 
point, IT am not going to decide that in my own mind one way or an 
other, but I do want to be doubly sure, sir, since you are chief counsel 
for this Con:mission, that you are convineed in your own mind from 
what you know about this gentleman that there will be no mitigation 
of those in the Department who zealously protected the public’s in 
terest over and against the respondents that this gentleman repre- 
sented. ‘That is important tome. That is why I am pursuing my line 
of questioning to you, being counsel and appearing here for this 
gentleman. 

The CHarman. I take it you are here today because you, in your 

capacity as counsel for the Federal Trade Commission, have an op- 
portunity to observe and have observed this man Howrey working 
before the Commission and have appraised his character? 

Mr. Keitry. Yes. When I was in my office, I had no idea of saying 
anything. If there is any impropriety about it, I did not mean to 
have any. It is just to let the committee know from experience and 
an association through 20 years with Mr. Howrey that I feel he is 
competent, and I think he has the integrity to enforce the laws as he 
believes, 

Senator Bricker. Let me say to Mr. Kelley that he is in a position 
to know this appointee. He is a servant of the Federal Government. 
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responsible in a degree to this committee. I think it is a most com- 
medable thing for him to come here. 

The Ciaran. I feel the same way. 

Senator Butter. I feel the same way. 

The Cnairman. The Federal Trade Commission is an arm of Con 
Gress, and it is helpful for us to know all we Can about these mien, 

Mr. Keuiey. I might sav this to the committee: I am not going to 


be there very long with Mr. How rey or the Commission. I have been 
with the Commission since 1914. This is my 39th vear. This year I 


reach the age of 70. Tam looking forward very much to retiring. 
Senator Bricker. Then vou will be dissatished. You will be looking 
for something to do. 
Mr. Keniry. Perhaps 
lec CuaAirRMAN. Mr. Kelley, vou know the Federal Trade Commis- 


sion isa New Hampshire baby. It was born from the mind of a creat 
Meilak. Raymond Stephens. 
Mr. Ketiey. I knew him very well. We went out in the park in 


1914 and 1915, when he was in Congress, and wrote the first bill that 
orlgiated in the House creating the Commission. I knew him very 
well 

The Ciamman. I knew him very well. I loved him. 

Senator Scuorprer. From what you know about this gentleman 
now, and I have no reason to disbelieve he is a man of unqualified 
ability and integrity, do you think there would be any mitigation in 
any way, shape, fashion, or form against those a appeared vigor- 
ously, as they saw it, against Mr. Howrey’s clients and Mr. Howrey’s 
position? T would appree late your answering that for me, if you are 
convinced on that point. 

Mr. Kriiry. I will try to be as responsive as I can. I don’t believe 
that Mr. Howrey would hold anything against anybody or take action 
against anybody because they had an opinion or a belief with respect 
to law, procedure, or anything else that differed with him. I will go 
all out on that. But I will say that [think Mr. Howrey would not want 
to continue anybody in the Commission if there were good grounds, 
that is, that a man wasn’t industrious, if a man was a crackpot, if a 
man got into difficulty and was a troublemaker with business, and 
what not. I am speaking hypothetically. 

What I mean is, if there were good grounds, I don’t think Mr. 
Howrey would sit by. I don’t believe that Mr. Howrey would lift a 
finger In any way that would hurt anybody that entertained an opin- 
ion simply because it was contrary to his. 

The Cuamman. Thank you, Mr. Kelley. 

Senator Bricker. I heard a new definition yesterday of the term 
you used. It is a rather scientific definition. It is called psycho- 
ceramics, 

The Carman. Thank you very much, Mr. Kelley. Are there any 
further questions / 

Senator Jounson. I have a question I want to ask Mr. Howrey. 
I don’t know that I got the full import of the statement that Counsel 
Kelley made a moment ago. Perhaps I misunderstood it. Perhaps 

didn’t understand it the way he meant it to be understood. I was 
intrigued by the thought that if you don’t like a law, you are not going 
to enforce it. I thought it was a government of laws and not of men. 
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But as IT understood Mr. Kelley, he suggested that if you were not in 

full sympathy with the law, you are going to use your own judgment. 
Mr. Howrey. | am sure | can't speak for Mr Kelley that 
Senator Jomnson. Iam asking you to speak for Mr. Howrey. 

Howrey. I feel the same way you do. TI think all of the laws 

that are committed to the Commission's jurisdiction are cood laws 

lamin full sympathy with them. | know of no existi Y” statute th 

I don’t beheve n and vould not enforce. | ee to clo it intelli 


rently. if Tcould. But Tam u sympathy with all » laws which are 
now committed to the Commission’s jurisdiction 
I tried t »sav inthe beeim ho that if f I didn’t fee] that w iv, | Would 
int tft a0b. | aol "t Thy kx 1 vould te proper to even consider 
( 7 ¢ | 
Senato JOHNS N | wn lad to heat you Sa that | Want to ast 
vo nother questo H{ ive vou heen mak ne speeches about the 
| i! Prade Con oO! md not cor 1p! lmenting the Federal Trace 
Comp on, speak ne aga st the idea of a Federal Trade Commi 
on? T heard what vou said a moment ago, that vou thought the 
Federal rad Commission wa i 2ood body anda vood agen vV and 
that e needed it. and that is the reaso = iccepted service. Bui 
ven't Vou bee mak a peeche lh thre pas derogatory to the fun 
tions of the Federal ‘Trade Commissio1 aan of their conduet of 
the ofhice. of the cor duet OT t it agency f I nim speak no of the ofthe: 
now, not of the men who may | ive occupied It. 


I want to hear vou repeat wall that vou believe in the iaw, that 


vou believe 1 thre wel hat mu tl k it i ood iwency and ni 
constructive one 
M Howrey. I certainly do [ have neve) made a speech dero alors 
f the Commiussio1 In fact, I don’t think I have ever made L spee 
ibout the Commission outside of law symposiums. I have appeared 
different bar association meetings and discussed some of the pru 
ples, but me r have | riticized the Fed ral Trade Commission. 


} 
or its personnel, to my knowledge. 


I think len tand on that tatement ibsolutely 


Senator JOUNSON. hy any ot the cases where you have ippeared for 

ents be : re the _ eral Trade Commission, have you taken a pos 

( th Meds ral Trade Commission was not a ood agency ¢ 

Mr. Io WREY. Rested | couldn't possibly have done so because | 
have never thought that. I think it is a good agency I think it has 
very important work to do. I might add—it is not particularly re 
Spol ve to your question but the letter which the chairman had 
the clerk read from Mr. McMillan is explained 1] part, I think, by 


the fact that Mr. McMillan and myself were on opposite sides of a 
lawsuit. 

He eo nted the wholesale confectioners and | represented 
Automatic Canteen Co. They intervened before the Commission: 
they intervened in the court of appeals; and tried to intervene before 
the Supreme Court. The Supreme Court would not permit them to 
intervene. It has been a long litigation involving 10 years, involving 
¥» (f) of the Robinson-Patman Act. It is a case of first impression 
that had never reached the courts before. We have been on opposite 
sides of that lawsuit. I feel very strongly that if that question should 
ever come up again—it Is before the Supreme Court how, so I don’t 
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anticipate it will come back to the Commission. It may, but certainly 
1 would disqualify myself and have nothing more to do. with it, 
because I participated in the case. 
Senator JOHNSON. Do vou owe any obligation, direct or indirect, 
to any former client having cases before the Federal Trade Com- 
mission’ You mentioned you were ing to have your name taken 


off the door. I presume that you also meant you would not share in 
the profits of » your firm. 

Do you have any obligation of any kind, even in the slightest de 
gree, to any litigant before the Federal Trade Commission ¢ 

Mr. Howrey. | have no obligation of any kind other than the fact 
that I have represented a chent. I think perhaps when that client 
gain comes before the Commission on any matters that IT should dis 
qualify myself because, while I think I could act fairly, 1 feel that 
long association with any firm, person, or company requires a person 
to withdraw from that case. I have no obligation of any kind to 
anyone, | hope. 

Senator Jounson. | have just one more question. I have been 
asked to submit that to vou. There is an act known as the Wool 
Products Labeling Act of 1989. Are you familiar with that act? 
Do you know anything: about it / 

Mr. Howrey. I am sorry to say I do not. It is one act which, as 
faras I can recall, I have had no contact with. 

Senator JoHNson. | will give you a memo on it. I don’t expect 
vou to know all about that act. Lam satisfied with vour statement that 
the law is going to be your guide. 

Mr. Howrey. Aaoluols. 

Senator Jounson. The law, as written. The law is written there. 
I have no further questions, Mr. Chairman. 

Senator Bricker. I would like to say, Senator Johnson, I didn’t 
get the impression from Mr. Kelley that he had any idea Mr. Howrey 
woul | do otherwise than follow the law, or that he would make his 
own personal interpretations of it. 

Senator Jounson. He said something about if a man doesn’t be- 
heve sincerely in the law, why, he thinks he ought to be on his own. 

Senator Coorrr. I thought he said that, too. 

Senator Jounson. The record will speak for itself on it. I wasn’t 
interested in Mr. Kelley’s views; I was interested in Mr. Howrey’s 
views. I have that to my entire satisfaction. ; 

The CHairman. How did you express yourself, Mr. Kelley? 

Mr. Keniry. As I say, the function of the Commission is one of 
administration, to administer the laws as Congress wrote them. Now, 
they ought to be administered and enforced according to the belief 
and conscience of the man as he understands and reads that law. 

All I wanted to say is that 1 think, of course, they should be vigor 
ously enforced, in accordance with law. I did add that I don’t think 
it is good administration—and I am not mentioning Mr. Howrey or 
any Commissioner, and I don’t think we have had those kind—but 
I would say that I don't think they ought to misinterpret the law or 
attempt to stretch it other than ac ‘ording to the words and the intent 
of Congress, 

The Cuamrman. The way the court has construed it ? 


Mr. Keutey. Yes. 
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Senator Magnuson. You mentioned that you thought Mr. Howrey, 
if appointed and confirmed, if he found some crackpots in the Com- 
mission, would act accordingly. 

Mr. KELLEY. No, I was speaking hypothetically. | sald that I 
thought Mr. Howrey wouldn't take the slightest offense, that if any 
body in the Commission, including myself, because we had contrary 
opinions or differed with them on law questions, but that if Mr. 
Howrey as a member of the Commission felt that there was good 
cause and good grounds, not for those reasons, but for some other 
reasons, L think he would do his duty in that regard. 

Senator MAGNUSON. It he thought someone Was just Opposing it 
because he Wasa crackpot, he would act accordingly ( 

Mr. KELLEY. Well, no: let me put it this Way: Suppose that a 
man wasn’t industrious, suppose— 

Senator Magnuson. [am talking about crackpots. 

Mr. Keni ms Using liquor. | don't think Mr. How rev or anybody 
would tolerate that. But I don’t think he would take any offense 
just simply because somebody entertained a view different than Jii- 
own. 

Senator Magnuson. Do you think there are some crackpots in the 
Federal Trade Commission / 

Mr. Ketitey. I don’t know. 

Senator M AGNuUSON. You don’t know ? 

Mr. Keniry. No. 

The Cuaimman. As to those who oppose Mr. Howrey—— 

Senator Cooper. Mr. Howrey, in reading your biographical sketch, 
it is indicated that as a member of the firm of Sanders, Gravelle, 
Whitlock & Howrey, you have represented, at times—they are 
named—some 25 or 30 companies. You have stated in the future if 
those companies should be before the Commission, you would, of 
course, probably disqualify yourself. 

The letter that is before us from the National Candy Wholesalers 
Association, Inc., the writer states in the fourth paragri aph that there 
are present orders against his former clients; is that correct? 

Mr. Howrey. Yes. The writer of that letter has won his case 
before the Commission and before the court of appeals. There is an 
order against my client. It is now pending in the Supreme Court. 

Senator Coorrer. Are there orders against other clients that you 
have represented? I don’t want to know the list, but are there? 

Mr. Howrey. Yes, there are. 

Senator Coorer. What would be your attitude toward the enforce- 
ment of those orders against 

ae Howrey. I would feel there, as I do with the case pending for 

' first time, that I should disqualify myself in eve ry respect. 

‘Se nator Cooper. It has bee F stated here tliat there is a possibility 
you may be Chairman of the Commission and, as such, oe personne] 
of the Commission charged with the enforcement of the law would 
be under your supervision. 

Do you think the fact that as Chairman the personnel would be 
under your supervision would have any effect on the enforcement of 
iny order against vour former clients ? 

Mr. Howrey. I should hope not, sir. I don’t believe it would. 
The present head of the Compliance Division is a very forthright man. 
I can’t conceive of his being influenced in that respect. 
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Senator Coorer. Would you prosecute the enforcement of those 
orders as vigorously as you would prosecute the enforcement of orders 
against any other parties that were Te the Commission 4 

Mr. Howrey. I certainly would, if I undertook to take any part 
in it. My conception—it is a quasi- judic ial body—is that at no stage 
in any case that I have been involved in shoul lI participate. That 
is the usual conduct, it seems to me, of judges and quasi-judicial offi- 
cers. IL would follow that to the letter. 

Senator Coorer. Iam not trying to cast any implications at all upon 
vour sense of responsibility, but I just ask: If you were Chairman, 
and if it came to your atte ntion that orders were not be ing carried out, 
there would be some responsibility on your part; would you take that 

responsibility, would you see that they were carried out / 

Mr. Howrey. If I disqualified myself, I would see that the Acting 
Chairman, or I would ask the Acting Chairman, to enforce the orders 
of the Commission with all the power at his command. 

Senator Cooper. Without any modification or qualification of any 
kind, would you enforce vigorously against your former clients orders 
as you would against any other person ¢ 

Mr. Howrey. I would, indeed, if I participated in it at all. 

I think the difference between us, perhaps, if there is any, is whether 
I could with propriety sit on a case which ordered a penalty proceed- 
ings for ivolation of an order against a former client. My conception 
is that perhaps I should disqualify myself from that case as much as 
from a case that is coming up for hearing. 

As far as my feeling on it, I should say they should be enforced as 
strongly against my former clients as against anybody else. The 
only quetsion is whether I should participate or not, because even if I 
participated in it and voted for the penalty provision, I might be 
sibject to criticism. 

Senator Coorrr. I don’t want to prolong this, but I would say that 
I have had no experience before as a member of the committee deal- 
ing with lawyers who go before committees. I know lawyers become 
judges and become good ones. So there is no reason why one who 
has had extensive experience before the Commission should not make 
a good Commissioner, but I know there is talk about lawyers who are 
on commissions and go back to practice. 

The Cuatrman. May I ask, Mr. Howrey, if you are confirmed to 
this Commission as a Federal Trade Commissioner, you would serve 
out your term; it is your present intention to serve out your term ? 

Mr. Howrey. Yes. 

Senator MaGnuson. What is the term ? 

Mr. Howrey. Seven years. The new nominee fills out the unex- 
pired term. This particular term, I think, expired in September of 
last vear. So this term would run from September of last year for 
7 years. 

The CHamman. Senator Cooper. 

Senator Coorrr. You asked my question. 

Senator Scnorerren. Mr. Howrey, it has been brought out here, 
and from your sketch, that you have been an active participant before 
this Commission. Obviously, I know in your lawyer capacity you 
have represented your clients to the utmost of your ability, and 
one is ever cong to eritieize you for that. Lo the contrary, they 
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would eriticize you if you didn’t, if you had not followed the law and 
the ethics of the profession. I am sure you have done that. 

There seems to be a feeling—and I know nothing about it—that 
because of the variation of opinions of other members in this Com 
mission and in the staff that there may be some mitigation. I think 
you have cleared that up in answer to other questions to my satis- 


faction. But there is one thing I want to be sure about, that your 
views are clean-cut on that. I have certainly no objection to a man 


in a responsible position, either chairman or otherwise, discharging 
an individual who is lacking in ability and industry, or anything like 
that, on the Commission. 

But I take it from what you said a while ago, just because men 
have disagreed with you in your former position, you would approach 
that in a judicial manner and you would disqualify yourself in rela 
tion to those chents you prey iously represented if enforcement activi- 
ties came before your Commission, either by court decision or a deter- 
mination by the Commission. I understand you have stated that 
would be your view ¢ 

Mr. Howrey. Absolutely. 

Senator Smaruers. May | make one observation? As you prob 
ably know, Mr. How rey, there are other men in the General Counsel’s 





office who apparently rather highly of you. As a matter of 
fact, I have had two of my personal friends—I don’t know how close 
friends they are of yours; I don’t think they know you very well 
all—call me that you were very fair minded and a very able man. 


The mere fact that they have not come up here and testified in your 
behalf today, the mere fact that the General Counsel has, that would 
not cause you to make any unfair comparisol as to those who did not 
testify / 

Mr. Howrey. No, indeed. ] mig! add that I have asked no one \@ 
come and testify in my behalf. I ‘didn’t think that was what the 
committee wanted at this time. I am sure I greatly appreciate their 
thinking that I would act fairly and honestly. I might add that 
from all of my work before the Commission, | think very highly of 
the lawyers down there. I don’t know of any crackpots, offhand, 
down there. I think they havea fine staff. 1 think they have worked 
hard. I think it isa good organization. 

| would like to add, if I may, Mr. Chairman, that I am told that 
Mr. Burger is to appear against me. He, I think, is in the same posi- 
tion, perhaps, as Mr. McMillan who wrote the letter. He and I have 
been on the opposite side of a lawsuit for some time. | presume you 
don’t want us to retry our lawsuit. 

Senator Magnuson. Being a lawyer, I can understand how, as Sen- 
ator Cooper said, you can assume the robes and be abstract, as far 
as the law is concerned. But what bothers me—and anything I ask 
you or say to you I hope you will take in the spirit that it is nothing 
against your integrity or ability or anything—is the fact that I do 
think we have a very serious question here. You have represented 
people in opposition to Federal Trade Commission rulings or orders 
or citations for the past 20 years; is that right ? 

Mr. Howrey. Yes. It has not been my entire practice. 

Senator Magnuson. It has been a great deal of your practice, and 
you have done it very successfully, if I may say, from the informa- 
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been in front of the Federal Trade Commission. You had several 
cases pending, isn’t that correct ? 

Mr. Howrey. Yes. 

Senator Magnuson. How many of those cases were pending as of 
the day that you took your name off the door and quit 

Mr. Howrey. There are pending, at the present time, before the 
Federal Trade Commission, cases for 2 different clients; in 1 in- 
stance there is more than | case against the client: 2 or 3 field investi- 
gations going on. According to my present recollection, | only have 
cases for two clients, that is, which are pending at the present time. 
| have two cases in court which are pending at the present time. 

Senator Magnuson. Which you would naturally divorce yourself 
from if you were confirmed / 

Mr. Howrey. Yes. 

Senator Magnuson. Would your firm take over those cases or would 
they go to someone else / 

Mr. Howrey. I don’t believe I could answer that at the present time. 

Senator Magnuson. You don’t know ¢ 

Mr. Howrey. No. I think the impression may have gotten around 
that I have much more law business than I really have. 

Senator Magnuson. That is a very good impression for a lawyer 
to get. 

Mr. Howrey. Yes. We only have 3 partners and 1 associate. We 
are not a Wall Street law firm. Listed among our chents are many 
more small companies than large, in all fields. I think only one could, 
perhaps, be charged with being big business. By number, we have 
represented more small companies and small groups than large. So 
I have been a little surprised to hear that I was allied with big busi- 
ness; I don’t consider myself so allied at all. 

Senator Magnuson. I know you have been allied on cases where 
there have been some very serious and important questions of policy 
involved, including the rubber case, for instance. There has been an 
order issued on that, is that correct, on the quantity—— 

Mr. Howrey. Discount rule. It is now pending in the court of 
appeals. 

Senator Magnuson. That will come back to the Commission. What 
will you do in that case / 

Mr. Howrey. I would disqualify myself completely, in the same 
manner that a judge disqualifies himself. In every appointment to 
the bench—it is more true with lawyers leaving the Government 
and going on the bench—they always disqualify themselves and take 
no part whatever, and I could not, in any case. 

Senator Magnuson. Here is an order which has been issued which 
you vigorously and, I guess, very ably, opposed. That will again be 
before the Commission and before all employees of the Commission, 
counsel and others. In many cases it would be shown that you ap- 
peared before the Commission in your briefs and your argument. 
What bothers me is, I can’t conceive of any important case involving 
policy that would come before the Commission that you haven't at 
some time in the past expressed your opinion on in a brief or as an 
advocate. 

Mr. Howrey. As an advocate—— 


tion I have. You have been a good advocate for people who have 
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senator MAGNI SON, I an afraid that you might be on a vacation 
almost permanently down there. 

Mr. Howrey. I think not, Senator, because I would be surprised 1f 
other appointments to other commissions than the Federal Trade 
Commission had not had more business than I had. 

Senator Magnuson. | just have a small list of the cases you have 
had. 

Mr. Howrer. I have not had very many cases before the Commission. 

Senator Magnuson. They cover a whole page, and they involve, 
most of them, not all of them, some very serious questions of policy 
in Which you have expressed yourself an d probably filed a brief. 

Mr. Howrey. I certainly expressed myself if 1 was in the case. 

Senator Magnuson. I mean your views. 

Mr. Howrey. If this committee feels that it would be Improper 
for me to be on that Commision, I will be the first to withdraw, 
because I am not seeking this job particularly. I accepted the nomi- 
nation because I have a great feeling for the antitrust and trade 
laws. 

Senator MaGNuson. You were probably suggested because you have 
been most prominent in the Trade Commision work. 

Mr. Howrey. I feel if a lawyer is to be disqualified from holding 
public office because of views he has expressed as a lawyer, why, then, 
it would perhaps mean that no lawyer could sit on a regulatory body, 
because if he has been an active lawyer and has been in that field 

Senator Magnuson. I don’t think it is quite the same thing. The 
lawyers that become judges, naturally, as to the cases they have been 
involved in, would disqualify themselves from that particular case. 
But the ‘y are clise ussing abstract questions of law when the ‘Vy are on 
the bench, But he ve. In these questions ot policy, where you have 
been a staunch advocate on the other side, particularly in the anti- 
monopoly cases, they are consti antly going to reoccur 1n front of that 
Commission. They are going to come up pretty nearly every case. 

Mr. Howrey. | wouk | think not, Senator, for this reason, and you 
probably know more about this than I do 

Senator Magnuson. I don’t know more about it than you do. 

Mr. Howrey. I think every lawsuit involves principles of law which 
arise by reason of the perconae set of facts in that case. I don’t 
think legal principles can be discussed intelligently, divorced from 
a particular set of facts. 

Senator Magnuson. Let’s take one good example. I believe you 
have argued ably and vigorously In front of the Commission in behalf 
of some clients that good faith in meeting competition should be a 
complete defense. 

Mr. Howrey. I don’t think I have had such a ease. I have never 
had a case that I can recall, where I was trying to prove that by 
meeting the competitors 

Senator Burier. Isn't it true that many lawyers, before going on 
the | ene h, hs ave expressed themse lves clearly and cone ise ly on many 
constitutional questions that they will have to pass on from time 
to time after they are on the benc ‘h? 

Mr. Howrey. I would think so. 

Senator Maanuson. All of us law vers do that. 
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Senator Burier. I = no difference between this sort of a case 
and the case of Chief Justice Hughes. We went through this same 
sort of thing with him. He turned out to be the best Chief Justice 
we had. He was committed on all the important issues of the day 
when he went on the bench, but he was a very fine, sincere, and 
honest judge. 

Senator Maanuson. I think, John, there is a little difference in 
that. You try to be abstract and objective about the law. But here 
there are many questions of policy that will reoccur. Take the 
Standard Oil case. Did you agree with the decision in that? 

Mr. Howrey. Yes; I di d agree with the decision of the Supreme 
Court in the Standard Oil case. 

Senator Magnuson. That policy is going to constantly reoccur. I 
am not questioning his good faith. 

Mr. Howrry. It was a 5-to-3 case. The Commission would be 
compelled to follow that decision unless it is reversed. 

Senator Magnuson. There are very serious questions of policy in- 
volved here which, as I say, are going to constantly come before you. 
And let’s be practical about it. That Commission is usu: ully divided 
2 and 2, is it not? 

Mr. Howrey. They have divided on some recent controversial is 
sues. I think the Supreme Court decision in the Standard Oil Case, 
as long as that stands—— 

Senator Magnuson. What if the quantity limit order comes up 
again; would you vote to rescind it 4 

Mr. Howrey. I wouldn’t participate in it in any form whatsoever. 

Senator Magnuson. So we may have a 2 and 2 decision again. 

Mr. Howrey. Perh: aps you might. 

Senator Macnuson. That is what will happen. That is why I 
question the wiseness of putting someone like yourself on there— 
suggesting that you might get right back to where you started again- 
and the inte rpretation of the intent of Congress as to the law. I hope 
you understand it is not anything personal. 

Mr. Howrey. I do. 

Senator Magnuson. Or your integrity at all. 

Mr. Howrey. The issue, as you raise it, seems to be whether anyone 
who has practiced before the Commission should be appointed to its 
membership. I feel quite strongly that one who has never practiced 
before the Commission is not qualified to be a member of the Com 
mission. 

Senator Magnuson. If you are the Chairman, as Chairman you will 
be required, it will be your duty, when you believe so, to suggest cer- 
tain laws or amendments to laws or certain legislation to Congress: 
you are going to be plagued ho the things you have said. 

Mr. Howrey. Every lawyer is, perhaps, in that position. 

Senator MaGnuson. fection has said, “Would that my enemy 
would write a book.” 

Mr. Howrey. All I can say, Senator, is that I think I am an honest 
man, have integrity and will conduct myself—— 

Senator Magnuson. I don’t think anybody disagrees with that. 

The CHarrmMan. The hour of 12 has arrived. It is against the 
Senate rules for us to sit, although there is nothing of ienpertined go 
ing on right at the moment on the floor. 
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How manv. in addition to Mr. Burger, wish to appear 1n opposition 
to Mr. Howerv? Will vou go on now, Mr. Burger ¢ 
senator M \GNUSON. | have some more questions that I want to ask. 
The CuHarrmMan. Please sit down, Mr. Burger. 
senator M AGNUSON.,. | think. in view ot the time. unless we are 2o- 


ing to act on this today 
The CHairnman. We are not going to pass on if today. 
Senator Magnuson. I have some questions. I think : a lot-ef them 


are going to be lengthy and involved. 
The CHatrmMan. We will hear Mr. Burger, and then we will resume 
hearings again tomorrow morning at 10 o’clock. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. I am George J. Burger, vice president in charge of 

legislative activities, National Feder: ition of Independent Business, 

Washington Building, Washington, D. C. Our national head- 
quarters are located at Darlinenne.4 Calif. 

Our membership is composed of small, independent businessmen— 
retailers, wholesalers, and manufacturers—in all lines of endeavor, 

and of professional people. We have the largest individual, directly 

upporting, membership of any business organization in the Nation. 

The CHarmman. How many members do you have ? 

Mr. Burcer. In excess of 100,000. 

The CHarrmman. Do they pay an annual fee? 

Mr. Burcer. Yes. 

The CHarmman. How much. 

Mr. Bureer. $9.50 up to $100. 

The Cuarrman. What is your total income, approximately ? 

Mr. Burcer. | don’t ke ep the | ioks, Senator. 

The CHatrMan. You know about what it is. 

Mr. Burcer. It is better than half a million dollars. 

The Cuarrman. How much do you spend a year? 

Mr. Burcer. We — almost all of that for promotion and pro 
tection of indepe sndent business. 

Our position on legislative activity is dec ded directly by vote of 
our members. Each member has one vote. Each ballot voted is signed 
by the member and sent to his Congressman. The returns are recorded 
and tabulated in a national summ: ry to shape our legislative activity. 

Mr. Chairman, I want to thank you and the committee for giving 
me the privilege to appear and testify on the nomination of Mr. Ed- 
ward F. Howrey as a member of the Federal Trade Commission, which 
nomination is now before your committee for consideration. 

It must be understood by = committee that what I say here is 
not the opinion of any officer or group of officers of this associ: ation, 
but is the expressed vote of our nationwide membe ship i in which they 
demand “consistent, effective enforcement of all antitrust laws.” This 
was the message, in part, that I carried on their behalf to both the 
Republican and peetiieieaiie platform committees in national conven- 
tion in Chicago in the summer of 1952. 

The CaarrMan. Do you want to yield for a question there? With 
respect to this nominee here, did you, as vice president, or someone in 
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authority at administrative headquarters, send out to your members 
a brief on Mr. a sy & 

Mr. Burcrer. No, s 

The CHaIrRMAN. Did you give them any views pro or con ¢ 

Mr. Burcer. No, s 

By direction of ta membership, the federation is now, as it has 
always been in the past, a backer of free, fair, competit ive enterprise. 
We have insisted, and we still insist, that all of our antitrust laws be 
used for the preservation and promotion of this competitive enterprise. 

It was largely the handiwork of the writer, as a member of the 
rubber-tire industry, an independent tire retailer, that through my 
recommendations the House Small Business Committee, then chair- 
maned by the Honorable Walter Ploeser, of Missouri, in the early 
summer of 1947, that they recommended to the Federal Trade Com- 
mission the invoking of section 2a of the Robinson-Patman Act, which 
gives authority by law to the Commission to determine quantity dis- 
counts for an industry product. However, it is to be noted that the 
law is very plain that such power is not to be exercised by the Com- 
mission until due public hearings have been held, receiving testimony 
from all sides of an industry. 

This was the procedure carried out by the Federal Trade Commis 
sion. In the first instance, a nationwide survey was made of the prob- 
lems to all members of the rubber-tire industry, as a result of which 
public hearings were held February 7, 8, 9, 10, 15, and 17, 1950. 

It is to be noted that, although the Robinson-Patman Act had been 
on the statute books since the summer of 1936, this was the first time 
in the history of the law that the Federal Trade Commission had in- 
voked that section. As to the reason for the delay on the part of the 
Commission to act prior to this time, we cannot answer that question, 
but we do know that the Federal Trade Commission had been well 
fortified with information as to what we believed to be unfair and 
unlawful pricing practices—all tending to reduce the position of 
independent tire retailers throughout the Nation. Mr. Chairman, 
and members of the committee, this statement can be confirmed by the 
mortality of independent tire retailers in all of the congressional dis- 
tricts throughout the Nation—with no end in sight. 

The product, rubber tires and tubes, was not disappearing from the 
market or being reduced in use, but the sales and servicing were being 
channeled through greater and greater controlled distribution. 

The action of the Federal Trade Commission was vigorously op- 
posed by the Big Four rubber companies, who were ably supported by 
other large segments in the retail field such as mass distributors, oil 
companies, etc. 

It is to be noted that before these pub lic hearings took pl: ice, the 
Big Four rubber interests, ably represented by competent attorneys, 
many of them nationally known legal firms, atte mpted through court. 
action to stymie the action of the Commission under the law. I believe 
the record will show that around January 1950 such action was insti- 
tuted by the big rubber interests before a local Federal district judge, 
and their petition was denied. It will be found from the record that 
the present nominee, Mr. Edward F. Howrey, now before your com- 
mittee for consideration as a member of the Federal Trade Commis- 
sion, was then and to our knowledge up until recently, counsel of rec- 
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ord for the Firestone Tire & Rubber 0k who has been vigorously 


pposing this rule under the law. 
| e h restone Lire & Rubber Co. 1s one of t the largest rubber com 
es, and by the way, is one of the large compa) es OWNING and oper 
iting retail stores in direct competition not alone with their own 
dealers, but also with all other independent de alers. 
When this case was before the local | Feder: al aes judge, I was 
Hed upon to attend a hearing in the judge’s private chamber, which 
hearing was being held January 13, 1950, in the courtroom of the 


Internal Revenue Building. Rubber company attorneys, including 
Mr. Howrey, staff members of the Federal Trade Commission and the 
writer were present. I certainly never would have ap ’ ared in that 
priv ite court chamber if I had not been ster pd appea ‘ The hear- 

1 Was In process but a few minutes when Mr. Howrey aiid up and 
idvised the judge that it was his understanding that this was a private 
nearing, and that the press should be barred—as he said, ] was a 
publisher, which by the way I was at the time of the National Inde- 
pendent. an uncensored mouthpiece for the independent tire dealers 
of the Nation. 

I explained to the judge, who gave me very respectful audience, that 
t had been my knowledge that any time I interceded or appeared on 
the scene to bring fair competition within the rubber-tire industry, 
through which the independent tire dealers would be the beneficiaries, 

nd the truth of the matter is, the rubber companies themselves would 
be beneficiaries, by some manner or means the big rubber interests were 
thle to scheme up some story where I would be discredited in my 
tion, and it was to be discredited. This aT was made a few 
weeks later when the public hearings were held by the attorney for 
b. F. Goodrich Co., and I believe I settled his query to the satis 
faction of the Commission, and they permitted me to appear as a 
competent witness for the in lependent businessmen of this Nation, 
iy they tire dealers or any other type of independent. 

Bac k to the court action which I cited above, at the request of the 
Federal Trade Commission attorney who believed it advisable for me 
to leave the court chamber, I did and I waited outsice the court 
hamber until the hearing was completed. Mr. Howrey, in the pres- 
ence of others, remarked that if I published anything that went on in 
the court chamber he would hold me in contempt of court. The judge 
vave no such warning, and in this respect, for the committee’s infor- 
mation, IT ask to have inserted in the record a tear sheet from the 
en Independent, volume IX, February, 1950, issue No. 10. 

Che HAIRMAN. Without objection, it will be placed in the record 
it this ea 

The material referred to follows:) 


[From the National Independent of February 1950] 


FIRESTON} AW YER THREAT AGAINST BuRGER SEEN AS Mover to Censor FTC CAse 


REPORTS 
(By George J. Burger) 


Specia The Big Four tried unsuccessfully, last month, to secure a Federal 
injunction against the Federal Trade Commission, in an effort to kill the tire 
liscount case. The Commission is now ready to go ahead on the matter. Hear- 
ngs are being held on February 7, 8, 9, 10, 15, and 17, in the fifth floor hearing 

om of the Federal Trade Commission Building, Washington, D. C. 
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An uttorney of the Firestone Tire & Rubber Co. tried, last month, to silence 
me by threat of legal action. His effort amounted, in effect, to an attempt to 
censor the columns of National Independent 

The threat was made during the forenoon of January 13, in the corridors of 
the Washington, D. C., Internal Revenue Building, between Tax Court No. 1 
and certain private hearings chambers. Present at the time was a second rubber 
company attorney and three Federal Trade Commission attorneys. 

Specifically, this attorney, a Mr. Howrey, threatened that if I reported any of 
the proceedings which had taken place that morning during hearings on the Big 
Four injunction plea (see above), I would be held in contempt of court. 

What had happened was this: On the morning of the 13th I was informed that 
a hearing was to be held on the Big Four injunction plea I went to the Internal 
Revenue Building to find that the hearing had been transferred from Tax Court 
No. 1 (a public court) to a smaller room down the hall. 

I walked from court No. 1 to the smaller room in company of the Firestone 
attorney, Mr. Howrey, and his companion and the FTC attorneys Since none 
of these gentlemen informed me that the hearing was to be private, I walked into 
the room with them, removed my hat and coat, and sat down 

After the judge entered the room, Mr. Howrey rose and complained that he had 
understood the press was to be barred from the hearing. He said I am a 
publisher. 

I told the judge that I own and operate Burger Tire Consultant Service and 
that I am vice president of the National Federation of Independent Business 
The Firestone attorney repeated his earlier statement I countered by remind- 
ing the judge that tiremakers had used the same tactics to bar me from earlier 
court or hearing actions involving them. I recalled particularly the action 
involved in the OPA Firestone “B certificate” case 

The judge had made no ruling on my presence when one of the FCT attorneys 
rose and said he desired to have me leave the room. This I did at once, thanking 
the judge for her forebearance 

The judge did not at that time—nor has she since—given me any warning of 
the nature of the threat made by the Firestone attorney 

I then waited outside the room and when the hearing broke up and the attor- 
nevs came out they told me that the judge had reached no decision on the injune- 
tion. It was then that Mr. Howrey made his threat 

Since Mr. Howrey, who remarkably enough made the contempt-of-court threat 
(which is customarily the prerogative of a United States judge), must have known 
that I was not present at the private hearing and could not report on it, it follows 
that he may have had more in mind that morning than to warn me about the 
hearing. 

It may be he was thinking back to the time of the FTC hearing on the second 
successful Big Four delay plea, when I was present to oppose the Big Four, and 
when I learned that the Big Four, who were pleading for more time on grounds 
that they had to know more about the case, had almost 6 months earlier sub- 


+} 


mitted to the Commission a written argument against the discount proceeding. 
It may be that he was thinking of the reports I made on this proceeding and 
other earlier aspects of the tire case, and was merely reflecting Big Four anger 
over these actions. 

But, no matter his thoughts or motives, the fact is plain that his effort amounted 
to an attempt to censor my reporting by threat, and the fact is that I will not be 
stopped from reporting truthfully to tire independents on all matters affecting 
their welfare. Neither will I be stopped from working at Washington, D. C., for 
them. 

I have said before—and I say again—friends of National Independent have 
never tried to censor me. Neither will any of my enemies censor me from report- 
ing truthfully to tire dealers. 


Mr. Bureer. Mr. Chairman, it is my hope that the committee will 
not. misunderstand my remarks as to Mr. Howrey’s nomination as 
being of a personal nature. This is not the reason I am appearing in 
opposition to the nomination. The important reason is—we put the 
question to the committee in behalf of small business of this Nation— 
is it possible a gentleman going into this high position in the Federal 
Trade Commission can, in reality, serve two masters? Or, can he 
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hold two schools of thought on the application ot the antitrust laws / 
It is beyond us to understand how this could actually exist. 

‘| he National Federation of Independent Business is made up of 
What we believe to be the largest individual membership ot in 
dependent business and professional men of any business organiza 
tion in this Nation. That tremendously large membership includes 


1] of business, and it can be safely stated a considerable number 


it type 
of that membership are independent tiredealers. 
The position we are taking is on direct mandate to use our every 
means to bring into existence the quantity discount rule for the 
rubber-tire industry, with the hope that, once it is established, the 
door will be open for other industries in the application of this neces- 
ary rule where that industry or those industries are plagued with 
alleged monopolistic practices. 

At this point, Mr. Chairman, I would like to ask to have put into 
the record the vote that was taken on that. 

The CHamman. Give it to the stenographer. Without objection, 
it will be put in the record. 
(The material referred to is as follows:) 


QuESTION AsnouT FTC DiscouNtT ORDER 


Many members have asked what opportunities the FTC tire-discount order 


offers them to combat monopoly evils. Answer is that your federation’s effort 
has set the precedent on which other cases can rest. Several maximum discount 
cases are now pending. You may take your complaints directly to the Commis- 


sion or send them through us. But be sure to furnish complete information 

Following is the national summary of votes cast on issues carried in the 
Mandate No. 182. This summary has been forwarded to Members of Congress, 
Oo members of the permanent Senate Small Business Committee, to members of 


the House Small Business Committee, to other interested congressional commit 


tees, members of administrative Government and Government agencies 
[Por 
[Perce 
} Aga t No 
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Mr. Burcer. I am not going to bore the committee with a lot of 
views expressed on the importance of the action of the Commission 
on the quantity discount rule. It is one of the major actions under 
the Robinson-Patman Act to bring about a live-and-let-live policy 
for the independent retailers. 

The present case is now pending in the United States Court of 
Appeals. The rubber company interests et al. have a right to pursue, 
through court action, to invalidate the action of the Commission. We 
believe that, up to this time, Mr. Howrey is still attorney of record 
for the Firestone Tire & Rubber Co., or was as late as a month ago, 
when this case was again up before the United States Court of 
Appeals. 

Mr. Chairman, this problem deserves major consideration before 
the nominee is confirmed. 
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We regret to state that the majority side of the Commission hasn't 
shown any indication to follow what we would call their oath of office 
for a vigorous enforcement of the antitrust laws. 

It will be found early in the legal action that Mr. Lowell Mason, a 
well-known member of the Federal Trade Cormission, petitioned the 
court that he be dismissed from the case in _ of his dissenting 
opinion. In fact, the Federal judge remarked in substance at that 
time he thought the action was a very pec uliar one, and the judge, 
on Apr il dU, 1952, denied Mr. Mason’s motion. 

It will be found from the record of the publie statements of Mr. 
Lowell Mason that he has been a severe critic of the decisions of the 
Federal Trade Commission, but still, at the same time, he said very 
recently that it is the job - the Commission to enforce the laws, 
whether or not they think it wise, and in the manner prescribed by 
the Congress. 

In view of the action of the majority side of the Federal Trade 
Commission acceding to further delay in the application of the quan- 
tity discount rule being invoked, although the Commission a short 
while before had won its case in the lower Federal district court, I 
found reasons to voice my protest to the members of the Commission 
as to their action. In answer thereto I am quoting in part from a 
communication received from Mr. Albert A. Carretta, of the Federal 
Trade Commission, dated December 12, 1952, in which he acceded to 
the stay. He said: 

It is my opinion, therefore, that because this rule is the first to be announced 
by the Commission pursuant to a law which has been in effect for approximately 
16 years, and because this rule applies only to the rubber tires industry, the 
companies subject to its provisions are entitled to test its validity in the 
courts, provided they do not use purely dilatory tactics to prevent the rule from 
becoming effective. 

Of course, the rubber tire industry, from my experience for 44 years, 
needs no prompting from the Government or high Government au- 
thorities as to the course to pursue to protect their rights. The rubber 
companies will follow this course without any prompting and what 
bearing does the quoted view have on the subject matter in question, 
quantity discount rule ? 

If Mr. Howrey is confirmed, it is a safe conclusion that he would 
join with the majority side in further delay. I don’t believe this is 
a Wrong or imprope r assumption, and in other words, this important 
action instituted in the first instance by independent business, and 
particularly independent tire dealers, would wither on the vine. 

Is the Federal Trade Commission to end ups as recently stated by 
Federal Trade Commissioner Lowell Mason, “That the Commission 
should devote less time to enforcing antitrust laws against conspiracy 
and wrongful acts, and more time in developing voluntary agreement 
of offenders to desist in unfair trade practices”? If this application 
was instituted for the rubber tire industry, as I said earlier, with 44 
vears’ background, they would say, “Yes, we won’t do it again,” 
but sooner or later it would crop up under another plan of action. 

In conclusion, Mr. Chairman, I think the statement made by the 
President of the United States just a short while ago is apropos where 
he used these words, and I quote President Eisenhower: 

Now, particularly if you came from the smaller towns and villages—farming 
areas of our country—you have memories that are priceless. They so often 
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centered around the retail store, the open cracker barrel, the prune barrel, the 
pi kk le jug or keg Piaces where things were sold and people gathered because 
they needed them ‘They were the social centers of our time 

| hope that the American retailers w not forget to sell memories. I don't 


think there’s a lot of philosophy in this thought of mine, yet it is something that 


has some value 

After all is said and done, that is what we, in the federation, were 
striving to bring back into the picture, the home-town independent, 
who will build and keep building a future for the youth of this Nation 
to enter nto their own business or to carry on the business ot their 
parents, 

We ask that the nomination of Mr. Howrey not be confirmed. 

Mr. Chai man, 1 would like to ask at this point to have the privilege 
of the chair to insert in the record the letter that I directed to Presi- 
dent Eisenhower at the time the nomination was made. 

Phe Crairman. Without objection, it will be inserted in the record 
at this point. 

(The material referred to is as follows :) 

NATIONAL FEDERATION OF INDEPENDENT LUSINESS, 
Washington, D. C., Marel ?, 1953 
Spec i] delivery 
Subject: Ic. fF. Howrey, named to the Federal Trade Commission. 
Hon. Dwieut D. EISENHOWER, 
President of the United States, 
The White House, Washington, D. C. 

Dear Mr. Prestpent: We in small business were amazed at the nomination of 
the above mentioned gentleman as a member of the Federal Trade Commission 
This nomination will be considered by the Senate Interstate and Foreign Com 
merce Committee. Of course, we will vigorously oppose his confirmation 

A fair question, Mr. President, is how can the nominee serve two masters? 
Please do not misunderstand this communication as any personal attack on the 

nee as it is merely on the record of his activities 

\t the present time he is counsel of record for the Firestone Tire & Rubber Co 
and, with his colleagues, took no minor part in opposing relief for independent 
small retailers under section 2a of the Robinson-Patman Act The law provides 
that such rule cannot be issued by the Federal Trade Commission before due 
public hearings, which the Commission held as the law prescribes, 

Mr. Howrey and his associates, all representing the biggest of the big in the 
rubber and oil mass distributors field have used every means within their power 
n the Federal district court to stymie and delay the effective help of this rule 
under the Robinson-Patman Act. 

Finally, Mr. President, how can the gentleman serve the interest of the public 
when by his own actions over the years he has left no stone unturned to delay 
and defeat the relief that is expected by small business of this Nation through 
the enforcement of the Robinson-Patman Act? 

We trust this communication may receive your personal attention. We be 
lieve that if the nomination is confirmed it would be in order, as a saving to the 
taxpayers of the Nation, that we would recommend dissolving the Federal 
Trade Commission. 

Sincerely yours, 
GeorGE J. Burcer, Vice President. 


Mr. Burerr. I would like to take a minute or two to discuss this for 
the information of the committee. I have to bring up an incident 
that happened before the Senate Banking and Currency Committee. 
This must not be understood, my remarks concerning Mr. Kelley. 
Senator Wagner was then chairman of the Banking and Currency 
Committee. 

| think Senator Tobey was on the committee. There was a bill 
before that committee known as the rubber tire bill. That rubber 
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tire bill would take the tire manufacturer out of operating retail 
stores. They operate in excess of 2,000 stores throughout the United 
States. At the present time that bill is in the present Congress for 
consideration. 

When that bill was up before the committee, Mr. Kelley appeared, 
as he said then, as a private citizen before the Committee on Banking 
and Currency. In fact, the late Senator Bankhead and Senator Cap 
per—God bless their souls—were in a quandary as to the position Mr. 
Kelley was taking that day in opposing the rubber tire bill that would 
apply t o 300,000 independent tire dealers, independent automobile 
dealers, independent garages, independent filling stations. 

Consequently, he took one solid day before the Senate Banking 
and Currency Committee in opposition to the bill. 

I admire and compliment Senator Potter’s questions as to the pro- 
priety of a high member of the Trade Commission appearing before 
this committee and going on record in favor of Mr. Howrey. This is 
not in any disrespect to Mr. Kelley, but I think a few years before 
these hearings on this quantity discount case—if I am wrong I want to 
be corrected—I think Mr. Kelley stated at that time that he had since 
found out that he was wrong on his application to the rubber tire bill. 

Finally, Mr. Chairman, I hope Mr. Howrey realizes we are not mak- 
ing any personal attack on him. I don’t know anything about him. 
But I do know he has taken a very active part in that quantity discount 
ease. I know that we, in the federation, have been called upon by 
other industries, grocers, druggists, and what not, for the same relief 
under the quantity discount rule. 

Mr. Howrey might disqualify himself on the quantity discount case 
for the rubber tire industry, but suppose some other industry comes 
along, the grocer, the butcher, the druggist, or what not, will he use 
the same reasoning in his opposition to the quantity discount case as 
a member of the Federal Trade Commission? That is our worry and 
concern. 

The Cuatrman. That was before the Banking and Currency Com 
mittee. Mr, Kelley was requested by the committee to appear before 
usthat day. I want to leave that in the record. 

Mr. Burger. I was present the whole day, Senator Tobey. But I 
said that he made known to the members of the Banking and Cur 
rency Committee that - was appearing as a private citizen. But I 
do recall that Senator Capper and the late Senator Bankhead, and 
even some members of the press, were in a quandary as to what his 
purpose was; however, the action did delay further action on the rub 
ber tire bill. 

The Cuatrman. Are there any questions of the gentleman ? 

Senator Magnuson. On this tire case, there have been all kinds of 
delays? 

Mr. Bureer. Listen, Senator Magnuson, every possible delay. It 
has been delayed from the very first instance. It seems a strange 
situation that all these court orders are to no avail. We won 0 case 
in the lower Federal district court. I went in, supported by a few 
militant peop le, and some from your State to get the necessar y where 
withal to go in, as a friend of the court. We won the case; the Fed 
eral Trade Commission acceded to a further stay after we won the 
case. 
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Senator Magnuson. It is your firm opinion, and it 1s mine, too, 
that the principle involved in a quantity discount case 1s going to 
spread to all kinds of things / 

Mr. Burger. Yes: that is all we are interested 

Senator Magnuson. I don't say it is right or wrong, but it is going 
to spread. 

Mr. Burcer. The Congress made the law and it is simple. They 
may, but not before they hold due public hearings. lam nota lawyer. 
Their contention was that they didn’t have the privilege tO Cross-ex 
amine witnesses. There is nothing in the Robinson-Patman Act that 

ivs witnesses can be cross-examined. That has been their bone of 
contention. 

Senator Magnuson. That has been the cause of a lot of delay. 

Mr. Br RGER. It will tuke more delays. l am not going to give you 
my views of what is going on in the Federal Trade Commission, but 
to use the vulgar language, “There is something rotten in Denmark.” 

Senator Monroney. You say in your statement that, “The Honor 
able Walter Ploeser of Missouri, in the early summer of 1947, that they 
recommended to the Federal Trade Commission the invoking of section 
Ya of the Robinson-Patman Act,” and then down here you say, “Public 
hearings were held February 7, 8, 9, 10, 15, and 17, 1950.” 

Mr. Burcer. That is true. 

Senator Monroney. That is nearly 21% years. 


Mr. Burcrr. Nearly 5 years. I made the first recommendation in 
ie Joint Committee on the Economic Report. Senator Taft was pre- 
ding. A few weeks later, Senator Magnuson, Mr. Kelley came to 


me — wanted to know why and how I got that idea because it was in 
their mind, also. But it did take 5 vears, 

Senator Monroney. What was the delay after the recommendation ? 
\pparently the Commission acted on the recommendation of the House 
Committee on Small Business. Why did it take 2% years to get 
around to that ? 

Mr. Burcer. In the first place, Senator Monroney, they had to pre 
pare forms that they sent out to all members of the rubber-tire in- 
dustry questioning them on the different pricing policies within the 
industry. It took a considerable time, with due credit, to collate it. 

senator ieanane y. There was a field case ? 

Mr. Burcrer. Yes. ‘There was nothing done spontaneously. It was 
a field case from the very first instance: and the Commission itself had 
to satisfy itself that there was merit to the case or they wouldn’t have 
gone on with it in the first place. 

The Cuatrman. This committee will resume at 10 o’clock tomorrow 
morning. 

Senator Magnuson. I would like to ask Mr. Howrey this question. 
Your biography states you have contributed occasional articles, and 
0 forth—I think you testified to that—to law journals on Federal 
trade and antitrust matters. Do you have copies of those ? 

Mr. Howrey. I think I have. 

Senator Magnuson. We can get them, but I suppose you have them ? 

Mr. Howrey. I have my file. 

Senator MaGnuson. I say this again, as a preface, this has nothing 
to do with you personally at all. I do think we would like to have 
a list of the clients that you have represented before the Federal Trade 
Commission. 
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Mr. Hlowrey. In the biograph cal sketch that | fave the clerk, we 
have listed the firms and clients for the last 6 years. 

Senator Magnuson. There is a great number. 

Mr. Ilowrry. Yes; but they are not all Federal trade. I can easily 
identify those. 

Senator Magnuson. I would like the record to show that. There is 
nothing personal about it at all. I read one of your articles a long 
time age, but I can’t recall the substance of it. 1 think it is very im 
portant for us to know how you feel about these things, partic ularly 
antitrust. 

Mr. Howrey. I will be very elad to do that 

The Cuarrman. Will you supply those ¢ 

Mr. Howrey. Yes, sir. 

The CuarrmMan. The committee is adjourned until tomorrow morn 
ing at 10 o’clock. 

( Whereupon, at 12:30 p. m., the committee adjour? ed, to reconvene 
at 10 a.m. Thursday, March 19, 1953.) 
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THURSDAY, MARCH 19, 1953 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The committee met at 10:05 a. m., in room G-16, Capitol, Senator 
Charles W. Tobey (chairman) presiding. 

Present: Sen: itors ‘Tobe Vy, Sc hoe ‘ppe ‘1, Griswold, Potter, Johnson, 
Magnuson, Pastore, Monroney, and Smathers. 

The Cuatrman. The committee will come to order. Mr. Howrey, 
as I remember it, yesterday you were going to get some data for us? 


STATEMENT OF EDWARD F. HOWREY, FEDERAL TRADE 
COMMISSIONER-DESIGNATE 


Mr. Howrry. Yes. Mr. Chairman, I hand you the documents you 
asked for yesterday. They are my only copies. I possible, I should 
like to withdraw them. 

The Cuairman. We will turn them over to you, Mr. Clerk. 

Senator Magnuson. May I see them? 

The CHarrman. Are there any questions the committee has of Mr. 
Howrey ¢ 

Senator Magnuson. Yes. Mr. Howrey, as far as you know, these 
are the 4 or 5 articles that you have written ? 

Mr. Howrey. Yes. 

Senator Magnuson. For the purpose of the record, they are all 
what we call legal theses and law reviews regarding the Federal Trade 
Commission ? 

Mr. Howrey. No. They are largely about the Robinson-Patman 
Act. 

Senator Magnuson. Antimonopoly and antitrust laws? 

Mr. Howrey. One is about the Food and Drug Act. One other 
lecture I made before the Practicing Law Institute, I think, was 
published in their proceedings. I do not have a copy of it. 

Senator Magnuson. You are also going to submit the list of cases 
you handled in front of the Federal Trade Commission; is that 
correct ¢ 

Mr. Howrey. I have here a list of all of my firm’s clients from the 
year 1946 to 1952. I can identify those. 

Senator Magnuson. Are they mainly cases that were involved in 
the Federal Trade Commission or alleged violations of the Robinson- 
Patman Act or Food and Drug Act, m: uinly ? 

Mr. Howrey. No, I would not think mainly. I would think a 
great many of them are. We are engaged in the general practice of 
law. 

27 
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Senator Magnuson. Mr. Howrey, did you participate in the Auto 
matic Canteen case? 
Mr. Howrey. Yes. I did 
Senator MaGcnuson. You were the attorney for that company? 
Mr. Howrey. Yes: our firm re presented the Automat Canteen ( oO, 
My partner, Mr. Gravelle, and I were the ones who handled the ease. 


senatol MEA NUSON, | it correct that case started on June 18, 1940? 
Mr. Howrey My recollect on, Senator, is the complaint Was issued 
n March 1943. I may be wrong about that, but that is my recollection. 
~~ ito! \I LGNUSON | have i chronoloey ot it here. Phint might 
{ rerre 1 you memory Ol if 1) other words, the investigation 
it ead ory level started on June 18, 1940, and apparently lasted 22 


to (pr 11942, Wer you hired in 1940 as an attorney for that 


\I Howrey No, Senator Magnuson. 
~ ator \I AGNUSON. Did vou come into the case later / 
Ir. Hlowrry. Our law firm was employed after the complaint was 


ead. a ording’ to mv bhest 1 collection. wh el) would be 1} \I ur 


: itor Magnuson. Then, from 1943 on you were the attorney 
it case 4 

Mr. Howrey. Yes 

Senator Magnuson. Three years have now elapsed 


Mr. Howrey. Ye 
senator ME Ac NUSON, Then, the events between the issuing ofr the 
| 


ev and the bee@im1 r ( the hearins of the trial examine took 
ther 5 years and 5 months / Phe eo. plait was filed March 19, 
Mr. Howrey. Ye 
SS itor MAGNt x. Then. there was a motion made by the respond 
nt for time to file an answer. That is probably when you came into 


] 


Mr. Howrey. Yes. 
Senator \I AGNUSON, y ou advocated 1hh those » years, Leis i Os Os te 
S.9, 10,11, 12, 13. 14 different motions which extended this case out for 


» \ ind 3 months after the complaint was filed: is that correct ? 


Ir. Howrey. I don’t believe we filed that many motions. 

—~ itor MAGNUSON. The: are all listed there. 

Mir. Howrry. I was exam 12 them. 

Senator Magnuson. I think you are correct there. One or 


i 


the delays Wa where the case Was reassigned to some other eXam er, 
Probably. 
Mh Howrey When you sald 14. were you COUNTING these numbers 
on the side of this memorandum 4 
enator MaGNnuson. Yes. 


Mr. Howrey. Some of them just refer to dates when answers were 


a 


ea. 

Senator Magnuson. They were all delays, weren't they ? 

Mr. Howrey. No; I wouldn't say all delays. 

Senator Magnuson. You wouldn’t say 3 years and 3 months would 
be a delay ¢ 

Mr. Howrey. Yes. 

Senator Magnuson. This is after the complaint; 2 years prior to 


this. So, this is 5 years we have the case going. 
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Mr. Howrey. May I— 

Senator Magni SON. I just want to see if the facts are correct. 

Mr. Hownt zs ] haven't examined this. Lhe case has been pending 
a long time. One of the reasons for the delay was that the Automatic 
Canteen Co.’s business is the merebandising of candy and other food 
products through vending machines, and so forth. The great bulk 
of it— 

The CHarrmMan. And, also, the Senate restaurant ¢ 

Mr. Howrey. The great bulk of their business, Senator 

Senator Magnuson. For food, or what? 

The CuarrmMan. Food, ) 

Senator Magnuson. I haven't seen one of those in the Senate res- 
taurant. 

Mr. Howrey. The great bulk of their business is in industrial plants. 

The Carman. I think they feed General Motors or Ford. 

Mr. Howrey. They have them all over the country. They are in 
industrial plants. The time of — ch you speak was a war period. 
Under a policy adopted, I think, by the President at that time, there 
was made available to respondents in FTC eases and antitrust cases 
the right to move for the suspension of ee case until after the war. 
upon a showing that it might interfere with the war effort. This 
company was doing an enormous amount of selling candy and confec- 
tion products to war plants. 

On that basis, we asked that the case be post pon ied until after the 
war. I think that was taken under very serious consideration. 

Senator Magnuson. What were they cited for, for violation of the 
Robinson-Patman Act ? 

Mr. Howrey. Section 2 (f) of the Robinson-Patman Act. 

Senator Magnuson. In 1940? 

Mr. Howrey. No; March 1943. 

Senator Maenuson. The complaint was issued in 1943—is that cor- 
rect ?—but the case started in 1940. 

Mr. Howrey. I am sorry I can’t deny or affirm that because the 
records up until the time of the issuance of the complaint are, to me 
at least, confidential. 

Senator Magnuson. We have 3 years now, We come up to 1946. 
Are vou still attorney for them ? 

Mr. Howrey. Yes. I argued the case before the Supreme Court on 
December 14 of last year. 

Senator Magnuson. So, we have a case that took 13 years? 

Mr. Howrey. Well, I would count it from March 1943, and it 
reached the Supreme Court in December 1952. 

Senator Maenuson. Let’s cut off a couple of years. I am not blam- 
ing you for this. I think, as an attorney 

The CHAIRMAN. It was a good thing for him. 

Senator Maenuson. Yes; a very good job. But the whole point 
of my inquiry is: Now, you are going > down to be probably the Chair- 
man of a Commission which will take—and I have several other cases— 
13 years before they get a case finished. 

I am just wondering what would be your attitude. When you have 
been a party on one side to all these delays, motions, and things, which 
they apparently agreed to, or you persuaded them to make ‘these de- 
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lays, 1 am wondering, if you became Chairman of this Commission, 
whether or not that practice would continue? 

Mr. Howrey. First, | think I would—— 

Senator Maanuson. You must have agreed with the Commission 
on these delays? 

Mr. Howrey. First, if I may, I think I should say I have not been 
designated chairman, and whether I am going to be or not is some- 
thing that you will have to get from other sources. 

he CuarrMan. Coming events cast their shadows before them. 

Mr. Howrey. I do want to say quite emphatically that I will do 
everything within my power to do away with delay. I think the Com- 
on, under the present Chairman, Senator Mead, has done a great 
deal in clearing up these back cases. 

Senator Magnuson. In asking’ for these delays, you must have 

hought you were on pretty sound legal ground; they were granted. 

Mr. Howrey. Well, if they were granted, they must have been 
proper. 

Senator Magnuson. Now, you would be in a position where you say 
you would speed up procedures down there ? 

Mr. Howrey. That is one of my main objectives. 

Senator Maanuson. You have plenty of experience in delays; so, 
you would probably know how to speed it up. 

Mr. Howrey. That might help. 

Senator Magnuson. You would know how to speed it up a little bit. 
I just want to put this in the record. This is the chronolgy of that 
part icular case. 

The Cuairman. Without objection, it will be inserted in the record 
at this point. 

The material referred to is as follows :) 


(CHRONOLOGY OF PROCEEDINGS IN THE USE AGAINST THE AUTOMATIC CANTEEN 
COMPANY OF AMERICA (D 4933) 


1) Hvents at the investigational and advisory level (June 18, 1940, to Aprtl 


1942 2 months ) 

1) June 18, 1940.—Chief examiner recommences docketing. 

2) April 28, 1941.—Final report by attorney-examiner includes information 
suggested docketing against Williamson Candy Co., Fred W. Amend Co., 


Paul F. Beich Co., Bunte Bros, et al., and 21 other suppliers be considered. 
(3) September 24, 1941.—-Chief examiner refers entire file back to Chicago for 
pplemental investigation on effect of section 8 violation. 
{ January 19, 1942.—Supplemental final report made by attorney-examiner 


(5) April 1, 1942.—Chief examiner recommends complaint under sections 2 (f) 


f Clayton A pl 
(h) Assig ent to Commissioner and ultimate complaint (12 months) 
(1) April 6, 1942 Assigned to Commissioner Ayres. 
2) April 10, 1942.—Referred to chief counsel for examination and recom- 
Wdation 
Lpril 21, 1942.—W. B. Wooden, assistant chief counsel, recommends no 
nvestigation of four additional suppliers as evidence adduced in Automatic 
could be automatically supplied against the manufacturers named by it to give 
ie discrimination prices.” 
t) April 22, 1942.—Case referred back to Commissioner Ayres “for examina- 
tion and report.” 
>) April 24, 1942.—Case referred to chief counsel for preparation of complaint. 


( I, 
(6) March 11, 1943.—Complaint prepared by William Kern with transmitting 


7) Alarch 19, 1943 Complaint issued 
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(c) vents between issuance of complaint and the beginning of hearings by 
the trial examiner (March 19, 1943, to June 24, 1946—8 years and 3 months ) 


(1) March 19, 1943.—Complaint was filed. 
2) March 31, 1943.—Motion was made by respondent for extension of time 
to June 10, 19438, to file an answer.* 

(3) April 6, 1943.—Commission entered an order denying respondents motion 
to extend time to June 10, 1943, but extended time for filing answer to May 12, 
1948. 

(4) May 11, 1943.—Respondent files answer. 

(5) September 1, 1948 Reassigned from Kern to Forknet 

(6) May 22, 1944.—Applieation was made by respondent for postponement of 
hearings for duration of war based upon interference with war effort.* 

(7) May 26, 1944.—Written request was filed by respondent for permission to 
make oral statement to the Commission on application for delay 

(8) June 23, 1944.—Statement is filed by Chief Counsel’s office opposing 
respondent’s motion to postpone trial for the duration of the war after the trial 
attorney secures statements from the War Manpower Commission, the Selective 
Service System, the War Department, the Navy Department, the War Production 
Board and the Department of Agriculture. 

(9) June 30, 1944.—Supplemental investigation authorized. One made in 
March 1944. 

(10) August 29, 1944.—Commission hears motion of respondent for postpone- 
ment of hearings. 

(11) September 5, 1944.—Request for stay of proceedings is denied by Com- 
mission and order further provided that hearing be postponed until after Decem- 
ber 31, 1944. 

(12) May 27, 1946.—Trial of companion case, the Curtiss Candy Co. (Docket 
4556 and 4673), was conducted from October 15, 1944, to May 20, 1946 (date of 
final argument), by same trial attorney. Immediately at close of Curtiss case 
final argument the Commission enters order appointing Tv ial Examiner Charles 
B. Bailey to sit in case and fixes time for opening of hearing for June 24, 1946, in 
Chicago. 


(d) Events between start of hearing and close of record (June 24, 1946, to July 
15, 1948—2 years) 

(1) June 21, 1946.—Order is entered by Commission based on motion by coun- 
sel for respondent to adjourn all the hearings scheduled for Indianapolis, Cin- 
cinnati, and Detroit in the proceeding to after September 2, 1946 (after the close 
of the hearings at Chicago, which began on June 24, 1946), for purpose of con- 
ducting of negotiations. 

(2) June 24 to July 19, 1946.—Trial of action conducted for 4 weeks at Chicago 
when original schedule called for only 2 weeks there and 2 weeks at other points 
(Indianapolis, Cincinnati, and Detroit). 

(3) July 19, 1946—Trial examiner sets next date of hearing for October 3, 
1946, at Cincinnati, Ohio. 

(4) September 6, 1946.—In hearing held at Washington, D. C., counsel for 


respondent asked for further delay of hearings due to negotiations for settlement 
going on between Chief Counsel's office and respondent’s attorneys and tria 
examiner sets hearing for October 18, 1946, at Chicago instead of October 3 at 
Cincinnati. 

(5) September 27, 1946—Counsel for respondent filed “Application of re 


spondent to fix October 29, 1946, as date of hearings” instead of October 18, and 
trial examiner sets matter for hearing for October 1, 1946, at 11 a. m. Motion 
of respondent is then denied by trial examiner. 

(6) October 18 to October 24, 1946—Hearings conducted at Chicago on case. 

(7) October 17, 1946.—Respondent files motion with Commission to quash sub 
pena duces tecum issued on October 14, 1946, and returnable on October 21, 1946 
Hearings are adjourned by trial examiner to coincide with anticipated com- 
pliance dates set by Commission for November 4, 1946, December 2, 1946, ete. 
Hearings held on November 4, December 12, and December 13, 1946. 

(8S) November 20, 1946—Commission hears oral argument on validity of sub 
pena duces tecum after submission of briefs. 

(9) December 24, 1946, to January 20, 1947 Commission ordered recall ¢« 
subpena and directed issuance of new subpena for January 20, 1947. Hearings 


if 


* Asterisk indicates delays requested by respondent's attorneys and not incidental to delays 
caused by motions, ete 
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held in Chicago January 20, 1947, to January 28, 1947, to secure compliance with 
new subpena and testil ony ol respondent s officials in respect thereto 
(10) Febru 1/19 to February 21, 1947 Hearings continued at Washington 


I). (.. on same subject matter as item 10 above 
1] January 28, 1946, to March 25, 1947 Survey conducted of several hun 
dred suppliers of respondent 
12) March 25, 1947, to April 24, 1947 Fifteen days of actual trial hearing 
held at Boston, New York, Philadelphia, and Washington, D. C., to secure tes 
mo ot ippliers nad distributors of the respondent 
(15) June 9, 1947, to July 3, 1947 19 actual days of trial hearings held at 
( nnati, Pittsburgh, Detroit, and Chicago to secure testimony of supplic 
bute jobbers, vendors, and retailers Case closed on July 3 by tria 
ittorney subject to motions and corrections 
14) Angust 4, 1947 Respondent files 78S-page printed brief and motion 
ss case and another motion to strike several hundred exhibits and test 
ony from record 
(15) August 7, August 21, and October 6, 1947 llearings on corrections and 
espondent’s motion to dismiss case held on August 7, August 21, and October 6 
L447 
(16) August 6, 1947 Final attorney answers motion (55 pp.) of respondent 


equesting the stocking of evidence and exhibits 


(17) October 1, 1947.—Respondent requests that oral argument be set for a 
date subsequent to November 10, 1947, on motion to dismiss complaint. Com 
mission sets hearing for November 6, 1947. 

(18) October 81, 1947.—Seventy-seven-page answer made to respondent’s mo 
tion to dismiss by trial attorney 

(19) November 6, 1947.—Oral argument had before Commission by respond 
nt’s attorneys, the trial attorney, and by two intervenors after submission of 
mriefs 

20) January 6, 1948 Commission denies respondent’s motion to dismiss 
complaint and respondent thereafter closes its case. 

(21) March 18, 1948.—Motion filed with trial examiner for reconsideration 
and reversal of 272 previous rulings of trial examiner 
22) June 30, 1948.—Sixty-four-page reply brief filed by trial attorney to above 
motion with appendix of 98 pages 
23) July 15, 1948.—Trial examiner rules on motions for reconsideration and 
reversal of previous ruling of the trial examiner made by respondent and trial 
ttorney and closes record. 


e 
} 


] e taken by Commission in making decisions ending in order (July 15, 
1948, to June 6, 1950—23 months) 

(1) August 2, 1948.—Respondent appeals from rulings of trial examiner (270 
in number) 

(2) August 24, 1948.—Answer of trial attorney to respondent’s appeal from 
rulings of the trial examiner and actions to strike 

(3) January 24, 1949.—Order granting motion for oral argument after op 
position by trial attorney and set for March 8, 1949 

(4) February 18, 1949.—Stipulation entered into to shorten case by stipulated 
order and findings 

(5) May 5, 1949.—Order entered by Commission disposing of respondent’s 
appeal from trial examiner’s rulings (nearly 9 months since August 24, 1948). 

(6) July 15, 1949.—Order of trial examiner closing case. 

(7) June 6, 1950.—Finding and order entered (13 months since Commission 
disposed of appeals from trial examiner’s rulings on May 5, 1949, and 15% 
months after stipulation to settle was signed on February 18, 1949). 

Senator Magnuson. Were you attorney for the Curtiss Candy Co 

Mr. Howrry. No, neither I nor my firm has represented the Cur- 
tiss Candy Co. I am sure that is absolute ly correct. Might I inter- 
rupt, Mr. Chairman. It reminded me that I had made an incorrect 
stateme nt yeste rd: ay. 

The CHarrMan. I am sure it was unintentional. 


*Asterisk indicates delays requested by respondent’s attorneys and not incidental to delays 
caused by motions, ete, 
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Mr. Howrey. It was 1h answer to a question by senator Johnson. 
who is not here today, that as far as I could reeall, 1 had not handled 
a Wool Products Labeling Act case 

UL} on refreshing my recollection over the recess since yesterday, | 
find that my firm did handle one several vears ago, and that | worked 
on it, along with some of the other members of my firm. 

The Cuairman. We will tell Senator Johnson about that corre 
tion. 

Senator Magnuson. I would like to put in the record, also, the 
Curtiss Candy ease and have it understood that you Were not atto1 





ney for it. 
Mr. Howrey. No, I had nothing to do with it. 


Senator Magnuson. To show this as another horrible example. 


This one also had Ls years of cl lays ana is quit ilar. 
CHRONOLOGY OF LPROCEEDINGS IN TI CASE AGAINS He CurRTIss CANpy Co 
DOCKETS 4556 Np 467 

a) Events of the investigational nd ad g¢ lerel }) ; 67 1) i] ( 

1939, to October 10, 1941 ) months or 2% years) 

(1) April 26, 1939 Complaint docketer 

(2) May 10, 1940.—Final report of attorney-examiner 2 pages) recom 
mending complaint under section 5 of FT¢ \ and » and 3 of the 
Clayton Act 

(3) April 4, 1941 Supplemental final report (23 pages) of attorney-exam 
iner pointing out loss of essential files and recommending complaint under sec 
tion 2 (a), (d) and 3 of the Clayton Act 

(4) October 10, 1941 Chief examiner’s memo to Commission with same re 
ommendations as above 
(hb) Assignment to Conmmission« j ] te ¢ } ft. Doel 1G73 (Octob 

17, 1941, to Jan ary 21, 1942 > montis) 

(1) October 17, 1941 Assignment to Commissioner M 

2) October 21, 1941 Memo of Commissioner Marel ! reference to chief 
counsel for drawing compla 

(3) December 5, 1941 Reference to Trial Attorne De Bionv to dra CeO) 
paint, 

(4) January 12, 1942 Complaint draft transmitted to Commissior 

>) Complaint mailed January 21, 1942, in Docket 4673 

(6) Docket 4556, Jul 1, 1941 Ass ment to Attorney Layton for prepar 
tion of complaint and trial 

Docket ,O738, January 24, 1942 Assignment to ttorney De Bionv for 


trial and disposition 
(7) Docket 4556, November 5, 1941 Assignment of Attorney Hier to assi 


Attorney Layton 


f complaint and beqi a of hearings by t} 


(c) Events between ssuance of ¢ 
trial eraminer (D. 4556: August 5, 1941. to Februa 17. 1942—6 months 
(1). 4673: January 21, 1942, to October 11, 1944 8 months 


(1) Complaint in D, 4556 issued August 5, 1941 
Complaint in D. 4673 issued January 21, 1942 
(2). 5p foo, fbugust 27, 1941 Answer filed 
D. 4673, February 7, 1941 Extension of time for filing answer grante¢ 
to Febrnary 25, 1942 
(3) D. 4556, January 29, 1942.—Final Examiner Horner appointed 
(4) D. 4556, February 71, 1942 Four days of hearing held 
(d) Events between start of hearings and close of records dD. y006 (February 
17, 1942, to July 20, 1945, »)) 
(1) D. 6455, February 17, 1942 Four-day heat 
(2) D. 4556, April 27, 1942.—File returned to Chief Counsel for reassignmet 
because Layton and Hier were being called in War 
(3) D. 4673, April 10, 1942.—Case reassigned to Attorney Ragsdale from At 
torney De Biony. 


ng held 
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D. 4556 Vay 25, 1942.—Case reassigned from Layton and Attorney Hier 

to Attorney Kern. 

(4) D. 4556, September 1, 1943.—Case reassigned to Attorney Forkner 

D. 4673, February 3, 1944.—Case reassigned from Attorney Ragsdale to 

Attorney Forkner. 

(5) D. 4556 and D. 4673, Fall of 1943 and spring of 1944 Extensive field in 
vestigation conducted by Attorney Forkner to supplement file. 

(6) April 12, 1944, D. 4556.—Request for 90-day extension by respondents 
granted to after July 1, 1944, which was granted. 

(7) June 17, 1944.—Motion made by Trial Attorney Forkner to consolidate 
hearings and to reopen D. 4556, 

(8S) August 9, 1944.—Order of Commission reopening case (D. 4556) and con- 
solidating it with D. 4678 

(9) August 22, 1944.—D. 4556 and 4673 (consolidated) —Trial Examiner Cox 
substituted for trial examiner 

(10) October 13, 1944.—Order granting respondent’s request for permission to 
file amended answer. 

(11) October 11, 1944, to May 2, 1945.—Hearings held by Trial Attorney 
Forkner, about 7-month period 

(12) July 20, 1945.—Order of trial examiner closing case. 


(e) Steps taken by Commission in making decision ending in order (July 20, 
1945, to November 12, 1947—28 months) 

(1) October 12, 1945.—Order granting extension of 30 days for respondent to 
tile exceptions. 

(2) December 7, 1945.—Brief and exceptions of trial attorney on the merits 
filed (99 pages). 

(3) March 11, 1946.—Respondent’s brief filed (85 pages). 

(4) April 25, 1946.—Reply brief of trial attorney filed (52 pages). 

(5) May 5, 1947.—Motion by Commissioner Mason to put on suspense until 
\utomatic decided (see memo of May 19, 1947). 

(6) November 12, 1947.—Order and findings (19 months after all submission) 
after Senator Ives and John Sonnet, Assistant Attorney General, asked about 
delay (see Mason memo of May 19, 1947). Also National Candy Wholesalers 
Association passed resolutions and sent copies to Commission and requested 
conference (see June 25, 1947, directive) 


(f) Hvents after order entered to date (November 12, 1947, to August 1, 1950—33 
months) 

(1) August 4, 1948—After compliance had been attempted, respondent filed 
motion to clarify order to cease and desist and to reopen cause and brief in sup- 
port thereof (with request for oral argument). 

(2) November 5, 1948.—Answer of trial attorney filed to respondent’s motion 
(with opposition to oral argument). 

(3) September 27, 1949.—Commission grants respondent’s request for leave 
to file brief. 

(4) October 14, 1949.—Application for leave to intervene filed by National 
Candy Wholesalers Association, Inc. 

(5) October 26, 1949.—Motion filed by respondent to deny application to inter- 
vene 

(6) November 38, 1949.—Reply of intervener filed. 

(7) January 10, 1950.—Commission sets Monday, March 27, 1950. 

(8S) February 2, 1950.—Commission grants intervention on part of jobbers. 

(9) February 28, 1950.—Commission cancels oral argument at request of 
parties 

(10) Pending before Commission for decision on motion to modify and reopen 
as of August 1, 1950. 


Senator Pastore. Do you feel that the Government was unjustified 
in this suit? Is that the position that you have taken as an attorney ? 
I am getting now a little bit into your philosophy in acting on this 
Commission. 

Mr. Howrey. No; the issue in this case was one of first impression. 
A similar case had never been brought before. It involved the ques- 
tion of whether a buyer of commodities has the burden of establish- 
ing the cost justification for his lower discount. Under the statute, 
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the seller clearly has that burden. The Commission files a case against 
a seller of commodities, and proves interstate commerce and a price 
differential and effect on competition. Then the burden shifts to the 
respondent, to the seller, to justify, if he can, that lower price. 

The statutory justification, the primary one, is a cost justification 
where there are differences in cost in serving the particular customer. 

‘Then the Commission brought this case against the Automatic Can- 
teen Co., which was a buyer, and alleged that they had knowingly 
induced and received discriminatory prices from 115 suppliers of candy 
and food products. ‘The Commission introduced their evidence, 7,000 
pages of evidence, which is one of the reasons for the delay, and then 
rested, but made no effort to show that it was an unjustified dis- 
crimination. 

They merely showed price differences and interstate commerce and 
effect upon competition. We maintained that the Commission had 
the burden of going further in the case against the buyer in showing 
that the price was unjustified. It was part of their prima facie case. 
They did not do that. 

We rested and introduced no evidence, filed a motion to dismiss, and 
that question is now before the Supreme Court. It is a case of first 
impression. 

Senator Pastore. Is your position, as an administrative officer, to be 
the same as it was when you were a representative of this firm ? 

Mr. Howrey. No, indeed. Whatever the Supreme Court holds, 
that is the end of it, and all cases that come before me—— 

Senator Pasrorr. Will you have it in your power, as an administra- 
tive officer, to discontinue that case before the Supreme Court ? 

Mr. Howrey. No; I would have no such power. First, I would 
disqualify myself, as I said yesterday, in any case that I ever had 
anything to do with directly or indirectly. 

Senator Pastore. I am not thinking about the cases that you have 
acted in as an attorney, but the cases that raise the same issue. 

Mr. Howrey. Those issues become decided by court decree. Once 
they are decided, that is that. 

Senator Pasrore. Whether or not these cases are ever brought de- 
pends upon the decision of the Commission, doesn’t it ? 

Mr. Howrey. Yes. I don’t forsee any difficulty there, assuming, as 
: said yesterday, that I am honest. If I am dishonest, of course, I 

‘an do all these things. 

Senator Pastore. Would you say, if that same issue arose once 
you became a part of the Commission, that there would be a complete 
change in philosophy with reference to these issues involved ? 

Mr. Howrey. If I may not give a yes or no answer, but try to ex- 
plain it—— 

Senator Pastore. Go ahead. 

Mr. Howrey. You don’t have policy questions before the Federal 
Trade Commission every day or every hour of the day. You havea 
few of these important principles that are established, and this case 
involves one of them. Once that policy becomes established, usually 
by court review, that is the law. The Supreme Court will decide this 
policy question. I thought it would 2 or 3 weeks ago. Once that is 
decided, then, it seems to me, that I would be free, as a Commissioner, 
to follow that policy on a 2 (f) case. I would be compelled to follow 
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it, I should say, regardless of whether I had a 2 (f) case sometime 
in my practice or not. ;, 

But it seems to me, perhaps n another hypothetical Instance, where 
that policy has not been estab] shed, and it involves the same issue that 
I may have been concerned with, then I think I would want to dis 
qualify mvself. I don’t think there would be many of those among 
the hundreds of thousands of cases that come before the Commission. 
The ones | have handled are few in number in comparison. 

Senator Magnuson. The quantity limit case, the rubber-tive ise, 
was a lirst-impression case ¢ 

Mr. Howrey. Yes. 

senator Maan SON, It nvolves a erious que tion of policy 
regard to consume} prices; would you agree W Ith me on that ¢ 

\Ir. Howrey. Yes. It involves a serious pol Cy que tion ¢ pro 
cedure, too, 

senator M AGNUSON. I may be Wrong, and I think you are probably 
better qualified to answer this, and I know you will, but it seems 
to me the policy n that ease. reenrdless of what the Supre me Court 


mav decide, is going to spread to all kinds of industries and be 


Nn front ot the Kec ral Trade Commission fo. miahy years to come. 
Mr. Howrey. Well, I don’t know whether it would or not. 
Senator Pasrorr. You admit there is a serious question of policy 

ly 1¥ 


VOLVeC ¢ 


Mii Hi IWREY. Yes. | th nl ] Ww uld. May I explain that. hecau 
{ in unusual question ¢ Dh question In that case Is under se 
tion 2 (a) of the Robinson Patman Act. There Isa provision which 
gives the Commission the right to place limits on quantity discounts. 


In other words, the Commission, in its discretion, can modify the 


i 


COST justificat on defense, and Say after a certain limit you can't 
1 } 


have quantity ciscounts, even though you can Justify them DY dif 


ferences 1n cost. 


1 


That has been in the statutes since the beginning, but was neve 
invoked until this case. 

Senator Magnuson. Did the Commission take their own initiative 
on that case, or Was a complaint filed ? 

Mr. Howrey. | think the Commission took the initiative. I have 


by told | ao it know this it arose out of a Senate hearing, thre 
= ite Small Business (¢ ommittee. The ¢ ommission, as a result of 
their investigation, Issued what they called a preliminary rule and 

is a chance | represented the I‘irestone Co.—to appear and 


present our view , the same as I am presenting them today. 

Phe \ didn’t have What we eall wh adversary hearing. We took the 
position under sections 4, 7, and 8, of the Administrative Procedures 
\ Pe th il we were entitled to present evidence and cro eXan t Vit 

es. That is bquestion that 5 pel ding now. 

Senator Magnuson. Do you think this same matter will spread as 
L matter of fact, or it will evolve upon the Commission to take some 
nitiative again, which is a little bit different than a judge, because 
you can Initiate your own cases’ Do you think it will spread to other 
ndustries ¢ 

Mr. Howrey. I doubt it. I am not really qualified to speak. 
Senator MAGNUSON. Suppose it did? 


Mr. Howrey. I know of no othe pending request. 
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Senator Maaneson. Then, if it did, you would have to disqualify 
yourself in all those cases 

Mr. Howrey. Not if the court had acted on it; if the court had not, 
probably l would. 

Senator Magnuson. Are you familiar with the Spark Plug case 

Mr. Howrey. I have not participated in them. 

Senator Magnuson. You know about it / 

Mr. Howrey. I know generally about it. 

Senator Magnuson. There is another ex: unple which will probably 
be before the Commission for some time. 

Mr. Howrey. I think that ought to be settled pretty soon. It was 
argued a vear or two ago. 

Senator Magnuson. It might take 13 years for that one, too. 

Mr. Howrey. It should not. I think Senator Mead has done a great 
deal to hasten things up. 

Senator Magnuson. Where the small spark plug manufacturer has 
no chance with the maker? 

Mr. Howrey. You mean, as original equipment / 

Senator Magnuson. They sell them to the manufacturer for 6 or 
S cents and sell them at other places for 80 cents. There is a question 
of the fair trade law. 

Mr. Howrry. I heard the argument, but I am not really familiar 
with the facts of the case. 

Senator MaGnuson. The consumer, in these practices, paid from 
80 cents to a dollar for a spark plug which cost 6 cents to make. I 
don't know whether that is right or not, but sure ely it has to come be- 
fore the Commission, either upon a complaint, or by your own initia- 
tive, involving the same general policy as your quantity limit. 

Mr. Howrey. As I understand it, it has been pending before the 
Commission for some time. 

Senator Magnuson. I think these things will spread to other in 
dustries, and I think you would, in all conscience, have to disqualify 
yourself in some of them, not the hundreds of cases that you speak 
about, the so-called secondary questions, but in this serious question 
ot policy. 

And as a practical matter, we apparently have a Commission down 
there which is2and2. So maybe we might be 26 years, instead of 13. 

Mr. Howrey. I don’t know about the 2 and 2 

Senator Magnuson. I think on this matter of policy I am talking 
about. the trend seems to be 2 and 2 

Mr. Howrey. To go back, if I may— 

Senator Magnuson. Yes; I did not mean to interrupt you. 

Mr. Howrey. As to the question of disqualifying myself, I think it 
would be very seldom that such a policy question would reach the 
Commission. If I may say this—and I don’t mean any offense at all 
to anyone—but during the past many years, Government officials hi ave 
moved from one job to another, elevated from the executive branch to 
the judicial branch. I don’t see, in principle, that there is any differ- 
ence in going from a Government job to a quasi-judicial or judicial job, 
than coming from the outside. You are bound to have some 
connections. 

Senator Macnuson. I said, there is some difference here from going 
on the bench, because there is the law. But, among other things, you 


/ 
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not only determine policy, but you write policy and originate cases. 
which you should. The judge can only say, “This is the law. I inter 
pret the law.” Down there, there is a much different situation. This 
Is going to spread to everything, to every part that is manufactured. 

You have very ably represented the first ease. It involves millions 
of dollars to the consumer. I think, in all fairness to you, if you 
could not be unbiased in the matter, you would disqualify yourst lf. 

Mr. Howrey. I would, indeed, sir 

Senator Magnuson. It seems to me you are going to be in some of 
these grave questions of policy, leaving this a four-man Commission. 
I don’t think it will happen often. 

Mr. Howrey. That is where you and I—— 

Senator Magnuson. I think you have to go into the whole motor 
industry on this on your own initiative in the Commission. 

Mr. Howrey. On the quantity-limit proceeding, you mean ? 

Senator Magnuson. Yes. 

Mr. Howrey. I have only heard of one other situation, and that is 

the grocery trade. I think it has been withdrawn. 

Senator Magnuson. What about the drug’ trade ? 

Mr. Howrey. There may have been. Iam sure some of the gentle 
men present in this room could answer that. 

Senator Magnuson. You have your list of clients. I don’t think 
the committee would want your law clients. You might mark ofl 
the ones that you have had before the Commission. Surely, you 
law firm is not to be denied the right to represent all the clients 
they want. 

Mr. Howrey. I can give those to you. 

Senator Magnuson. | think it becomes important to you, because 
that impressive list of clients that have been before the Federal Trade 
Commission that you have re prese nted will be up there again. 

Mr. Ilowrry. I am afraid they are not so impressive as you think. 
As I said yesterday, we are a small concern. Instead of having 100 
lawyers, we have 4. Wecan’t have too great a volume. 

Senator Magnuson. It is quite a list. 

Mr. Howrey. It is not all Federal trade. 

Senator Maanuson. I also want to — in the record a wire from 
the National Farmers’ Union, signed by Mr. James G. Patton, in 
which, again, he points out the question "of Mr. Howrey’s integrity, 
that his integrity was not involved, but it was in regard to the Robin 
son-Patman Act and the monopoly phase. 

The Cuatrman. Without objection, it will be made a part of the 
record. 

(The material referred to is as follows :) 

WaAsHINGTON, D. C., March 18, 1958 


Senator WARREN G. MAGNUSON, 
Senate Office Building, Washinaton, D. ¢ 


Facts brought out at the hearing on Edward F. Howrey’s confirmation indicate 
that he would have to disqualify himself on a large proportion of cases coming 
hefore the Federal Trade Commission. Howrey’s participation or nonparticipa- 
tion in cases directly or indirectly related to clients he has represented would 
be an embarrassment to employees zealously attempting to carry out their duties 
We are convinced that his confirmation would not be in the public interest and 
therefore urge that you and other members of your committee vote against it 
We do not question Mr. Howrey’s personal integrity. 

JAMES G. PATTON, 
President, National Farmers Union. 
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Senator M AGNUSON. I believe you received this morning, from the 
National Federation of Independent Business, a letter, of which this is 
a copy. 

The Cuairman. Without objection, it will be made a part of the 
record. 

(The letter referred to is as follows :) 

Marcu 18, 1955 
Via Western Union Messenger 


Hon. CHARLES TOBEY, 
Chairman. Senate Interstate and Foreiaqn Commerce Committee, 
Room G-16 Capitol Building, Washington, D. ¢ 


My Dear SexAtor: I want to thank you for the splendid consideration ex 


tended to me today during my appearance in opposition to the nomination of 
Mr. Edward F. Howrey to be a member of the Federal Trade Commission, and 
also at the same time to thank the members of the committee I know that om 


hiembership throughout the Nation—all independent businessmen, will 


to have this information 
Due to the importance of the quantity-discount rule applying to the rubber-tire 


t , 


industry now in the Federal courts, which we believe is testing the validity of 


be glad 


the action of the Commission, such action being instituted by the major rubber 
companies, et al, in which Mr. Howrey appeared as attorney of record for the 
Firestone Tire & Rubber Co., it is significant and important to note that at the 
time the Commission made its announcement of the quantit liscount rule for 
the rubber-tire industry, the Commision stated—one Commissioner dissenting, in 
a press release: 

“Unless the Clayton Act, as amended by the Robinson-Patman Act, is imple 
mented by this quantity-limit rule, it is relatively certain that the conditions 
with respect to price discrimination which now prevail and which began to 
develop as early as 1926 in the replacement-tire industry, will continue and 
worsen, 

In this respect it is to be noted an interesting unsolicited letter came to me on 
March 9, together with a memorandum from the retiring Commisioner, the Hon 
orable John Carson. The attached letter and memorandum I believe is very 
important to be inserted in the record of the hearings, and if possible the com 
munication of Mr. Carson should be read into the hearing, with the memorandum 
I know such information should be helpful as a guide to the full committee in 
coming to its conclusion on the nominee. 

Will it be possible for this material to be inserted in the record of the hearings? 

Sincerely, 
GeorceE J. Burcer, Vice President 


Freperat TRADE COMMISSION, 
Washington, March 5, 1953 
Mr. GeorGe J. BURGER, 
National Federation of Inde per dent Business, 
Washington Building, Washington 5, D.C 


DEAR GEORGE: On 2 or 3 occasions during the last year you either talked with 
me or wrote to me about a selling program which had been adopted by 3 of 
the manufacturers of rubber tires, as I recall, and through which some tire dis 
tributors, particularly department stores in Washington, were advertising a half 
price sale. Because of the injury you believed was done to the retail tire dealers 
through this sale, you asked what action the Federal Trade Commission might 
take to stop it. 

We discussed the problem at some length and at times when members of the 
Commission's staff were present, and I think we agreed that there was sufficient 
of evidence to justify an investigation which would look forward to a complaint 
under section 5 of the Federal Trade Commission Act. There would be little 
accomplished through such a complaint and, even if an order resulted from the 
investigation, the opinion was that before the order could be made effective 
the injury would be done and the selling program would be ended, and that 
no order could be drawn which would protect your members against another 
but different selling program in a future year, and where the selling program 
also might be doing injury. 





e 
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I labored to ti to find an effective program which I would propose to the 
ommission, and eventually I suggested that the Commission should make an 
economic study of the distribution of rubber tires, and should make a report 


the Commission and to the public, and on the basis of this report should 
ttempt to enforce lawful practices within the industry. 


lhe Commission received the motion and sent it to the Bureau of Industrial 
Keconomics for comment The Director of that Bureau recommended that my 
on should no e approved He contended that the Bureau was under 
inned and overworked at the time and that it would not be possible to assume 
rden of making the report He also contended that while the quantity 

case was pendin the courts, no action should be taken by the Com 

sion I disagreed with him and then sought further information and advice, 


d upon that information and advice | prepared another memorandum for 


the Commission, with recommendation 


Che memorandum ill not be acted upon n all probab ity before I leave 
this Commission I think, however, that I owe to each of you a statement and 
t I can best make this statement by forwarding to you a copy of the final 
emorandum which I sent to the Commission Unless I send it to you it will 


probably be buried in the files of the Commission and you and the public will 
have no information, If I send it to you, you will be infGrmed and be in posi 
tion to renew in some way your demand that the Commission act, if you desire 

make such a demand agail I am therefore enclosing a copy of the memo1 

im for your consideration and I shall advise the Commission that I am 
adomg so 

Sincerely yours, 
JOHN CARSON 
MEMORANDUM FOR THE COM MISSION 


Subject: Should there be an economic report on the distribution of tires? 
[am presenting herewith the file in this matter and my final recommendaticn 
Despite the unfavorable report made by Dr. Corwin Edwards on my first 
pr posal to have a eco! ric tudy ind report made on the distribution of 
rubber tires, I renew my recommendation that Dr. Edwards be directed to 
chedule this study to begin as quickly aus the work now being done on petro 


chemicals, antibiotics, and frozen foods shall have been completed 
I appreciate what Dr. Edwards has to say about the very limited appropria 


ms which are now available to the Division of Economic Reports. I appreciate 


so much in fact that I was angered when Dr. Edwards presented his proposal 

» reorganize his Division and through the reorganization did mueh to injure 
the Division of Economic Reports. In fact, | think that Dr. Edwards’ statement 
nother indictment of that reorganization I did not vote to approve the 
eorganization. It was done while ] was away from the city but I had registered, 
n earlier date, my opposition gut T was alone in opposition and therefore 


I had to abide with the decision of the majority until an opportunity arose to 
egister opposition which would be effective and perhaps result in correcting 
what I think is a bad condition in the Bureau of Industrial Economics 

Dr. Edwards’ basic and important objection is that the courts are now con 
dering the rule of the Commission to fix maxXimum-quantity discounts as 


related to rubber tires In large degree, that objection must now be overruled 
because the lower court has ruled, and there is no reason to believe the decision 
will be overturned on appeal! The court has decided that the maximum-discount 
rule cannot be contested until the Commission acts to enforce it Therefore, 


it is entirely probable that the Commission will have to organize to do the basie 
work necessary to enforcement of the rule and the important basic work is 
that which I am proposing through this economic study In fact, in adopting 
the maximum-quantity rule, | think the Commission committed itself to organize 

enforce the rule 

Chis application by the rubber-tire distributors is, in my opinion, gaining con- 
stantly increasing importance And for these reasons 

1. The information will demonstrate conclusively, to any Commissioner who 
wants to investigate, how injurious to the public interest and publie service is 
the Hoover Reorganization Act, as it has been interpreted here. Any Commis- 
sioner Who wants to inquire will learn he does not have information or knowl]- 
edge about the work being done in the Bureau of Industrial Economics. You 
will find men doing work in Dr. Barnes’ Division which is relatively unimportant 
while we complacently accept a statement that there are not enough men in 
Dr. Blair’s Division to make an economic study of the rubber-tire situation. You 
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will find that Dr. Edwards is away from Washington and from the work of 


this Commission for long periods while the work of this Commission is suliering 

2. There is additional reason. This matter arose because of an application 
made to us by the Independent Tire Dealers Association They complained 
about what they believed was a “phoney half price sale.” And they contend they 


have reason to believe another “pressure sale” of some kind is now being hatched 
by the producers 


This is the story they tell me They say that rubber tires are sold by dealers 
between May 30 and Labor Day: that about 60 to 75 percent of the total annual 
Sales occur in those 38 months. They say the dealers were encouraged to load up 
inventories in preparation for the big selling season in 1952, then just prior to 
May 380, a pressure sales plan was announced and it was phoney—half-price 
sale—but the dealers with the inventories could not get in on it. Big depart 


ment stores were used for those sales 

Mr. Marsh, the executive secretary for the tire dealers, telephoned me last 
week to say he had just returned from Akron and that the stories in the industry 
are that another “sale” of some kind is being planned 


When Marsh made his application last fall, we had conferences with Joe 
Powers and Grande I think they agreed that a prima facie case was made and 
we thought of an FM complaint, but Marsh said “the sale of this year is over” 
and even if you get an order against them, it will not apply to a new kind of 


selling program a vised next veal or in this vear of 1955 

$, Powers and Grandey say now that we do have orders against some of the 
companies, particularly Firestone, and Morehouse is studying them, but even if 
we might stop a “selling plan” by Firestone, we would not be able to reach the 
other three of the Big Four. 





5. Two alternatives in the way of action appealed to me One was to hold 
open investigational hearings, at which Marsh would present his case and at 
which the tire producers would be given an opportunity to answer Those 
hearings might become the preliminary step to formal action, but I am inclined 
to believe that those hearings would be sufficient to stop the practice rhe 


Commission, however, has refused to make use of its “open investigational heat 
ing” authority when the legalists in the legal divisions have opposed open investi 
gational hearings. 

The other alternative is an “economic report” which might lead to further 
corrective actions by the Commission 

We are called upon by the law to prevent these unfair and deceptive practices 
We have reason to believe they will occur in the future. We know they occurred 
in this instance. We have every obligation, therefore, to be concerned and to 
work now to prevent 

I think it is entirely accurate to say that every responsible official in the 
organization of the Commission to whom I have talked, agreed that the most 
effective work in the effort to “prevent” would be an economic study of the methods 
of distribution and particularly the methods which may be conducive to violation 
of the law. 

Incidentally, and in fact, I was attempting to use this proposal and the work f 
it were done—as a possible pattern for future work by the Bureau of Industrial 
Economics. I have long believed our economic reports should be organized to 
become more intimately associated with enforcement of the laws we are ordered 
to enforce. I hoped that some day the Commission would get enough money to 
permit the maintenance of a continuing study—industrywide—for this industry 
and other industries. But we are not going to get the appropriations necessary 
until we can demonstrate to the Congress and to the industry and to consumers 
the importance of the work 

And also, we have talked much of cooperative efforts to induce compliance 
with the law. I think everyone must desire to labor toward that end objective. 
Perhaps the difficulty in the development of these efforts is in the suspicion held 
by some that the cooperation would be cooperation of producers, or sellers, with 
themselves, or a one-way street If we are going to be concerned about the 
welfare of the public, or the consumer, and not devote all of our effort and con- 
cern to the welfare of the members of the producing and selling industry, we 
must arm our cooperative negotiators with economic facts. Our process now 
is to take the facts the industry representatives give to us, supplement them 
with a relatively few facts we may get somewhere and then express the hope 
or prayer that the consumer may become interested. We talk much about the 
consumer and the interests of the consumer, but I think there is justification for 
the suspicion that we are primarily interested in the welfare of the producers 
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nd sellers, and that our interest in the consumer is in the hope that in some 
way some benefits will sift down to him from the upper levels. Sometimes that 
does happen and when it does, some good results, but it is accidental to the chief 
interest we have expressed. I am not impressed, not at all, that any understand 
ng is had here of the consumer and his interest and his rights. If there is 
iny one part of the public interest which is a cominantly important part, it is 
he consumer interest [ respect the producer and seller interest and I have done 
ind shall do everything I can to serve that interest. But someday we may learn 
that the basic oundation for a strong and healthy and good economy is to be 
found in the consumer interest 

Of course, the consumer and the publie is never organized and rarely is it 


1M ble for the consumer, or the public, to know what the facts are or where 
the ball is. It is true also that the producer or seller usually knows where the 
ball because he can hire the experts to keep him informed. It is true that he 
knows who is working to serve him and his interests and that he is appreciative. 


And, therefore, it is true that it is pleasant to look through those spectacles and 
be rewarded and to express interest in the consumer in terms of words only, 
or perhal be satisfied with wishing the consumer well and maybe uttering a 
prayer for him It is relatively safe also, because the consumer or the public is 
rganized and, in all probability, he will never know what is being done to 
him, and not for him 
I am not impressed, not at all, by any alleged interest we show in the con 
umer or his rights, or his interests—that is, any actual working interest we show 
through our organization and its practices. I am sorry to have to state these 
facts but I think I must do so, in all fairness, as these are basic thoughts I shall 
to express again and again, and with specific details, when I am again only a 
en and a consumer, one of the uniortunate and unorganized consumers 


JOHN Carson, Commissioner. 
February 16, 1955 


CHRONOLOGICAL ORDER OF QUANTITY DiscouNT CASE 


ipril 1947 George J. Burger recommended to the House Small Business 
(‘ommittee that the committee recommends to the Federal Trade Commission to 
nvoke section 2a of the Robinson-Patman Act which provides for quantity 
discount rule 

June 13, 1947.—George J. Burger appeared before the Joint Committee of Eco 
nomic Report and requested that committee to recommend the Federal Trade 
Commission invoke section 2a of the Robinson-Patman Act 

July 7, 1947 Federal Trade Commission opened investigation by calling on 49 
manufacturers and distributors or tires and tubes to file name and classification 
of customers as to prices, discount allowance. Order to the big four tire manu 
facturers also included data representing their sales and price to large volume 
purchasers of tires and tubes 

lanuary 30, 1948.—Federal Trade Commission ordered big four rubber com 
panies supplement Commission’s July 7 order which opened investigation, the 
iction requiring the four manufacturers to furnish additional information. 

February 27, 1948 Commission served notice of default on the big four rubber 
companies toward enforcing compliance with its orders requiring the companies 
to file reports in connection with investigation of quantity discount in the sale 
of rubber tires and tubes. 

Varch 16, 1948.—Big rubber companies, including Firestone, delayed action 
on quantity discount case. 

Summer of 1948.—Federal Trade Commission prepared necessary forms di- 
rected to all retailers in the rubber tire industry as to quantity discount action. 
October 4, 1949 Note attached press release of Federal Trade Commission. 

January 13, 1950.—Big rubber companies attempted court action to tie hands 
of Federal Trade Commission. 

February 7, 8, 9, 10, 15, 17, 1950.—Publie hearings. 

From March 1950 until January 4, 1952.—Constant pressure by this association 
to have Federal Trade Commission announce its decision setting quantity dis- 
count rules to be effective April 7, 1952. 

April 80, 1952.—Federal court dismisses Lowell Mason’s (FTC Commissioner) 
petition to be dismissed from quantity discount case. 

September 19, 1952.—Petition for leave to appear as amicus curiae filed in 
United States District Court by GJB. Petition granted. 
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January 15, 1953.—Petition filed by GJB for leave to appear as amicus curiae 
in court of appeals and to vacate the stay pending appeal. Petition denied with 
out prejudice to bring it on again directly in the names of small dealers, 

It is to be noted that FTC attorney stated to the court of appeals that the 
small dealers would not suffer if the stay were permitted to continue unil the 
appeal was decided. 


[Press release, Federal Trade Commission, Tuesday, March 16, 1948 


RUBRER COMPANIES SEEK RESCISSION OF ETC ORDERS REQUIRING SPECIAL REPORTS ; 
HEARING SCHEDULED (203-1) 


The Federal Trade Commission will hear oral argument at p. Im. tomorrow, 
(Wednesday, March 17), on motions that it rescind and set aside its resolution 
and special orders of January 30, requiring the Big Four of the rubber industry 
to file special reports in connection with the Commission's investigation of quan- 
tity discounts in the sale of rubber tires and tubes. 

The motions were filed by the B. F. Goodrich Co. and the Goodyear Tire & 
Rubber Co., both of Akron; United States Rubber Co., New York; and the Fire 
stone Tire & Rubber Co., Akron, were advised that they may be heard on the 
question at the same time although they filed no formal motions. 

The special orders of January 30 directed each of the Big Four companies to 
file with the Commission by February 24 special reports showing their sales and 
prices to large-volume purchasers. The time fixed for the submission of the 
reports was later extended to March 26, after the Commission withdrew the 
notices of default it had served on the companies when the reports were not 
tiled by February 24. 

The notice of Wednesday's hearing sets forth that the Commission will also 
hear argument on requests for additional time to answer or to file further 
motions if the motion for rescission is denied, and on “all other questions” relating 
to the demand that the special reports be submitted by March 26. 

Filing of the reports was ordered by the Commission, pursuant to authority 
contained in the Federal Trade Commission Act, for the purpose of determining 
whether conditions in the rubber tire industry warrant action by the Commission, 
us provided by law, to establish maximum quantity limits of tires and tubes 
eligible for discount. Fixing of such quantity limits is authorized by the Clayton 
Antitrust Act, as amended by the Robinson-Patman Act. 


[Press release, Federal Trade Commission, Office of Information, October 4, 1949] 


The Federal Trade Commission today made public a draft rule which, if 
adopted, would fix a carload of 20,000 pounds as the maximum quantity of re 
placement rubber tires and tubes upon which differentials in price on account of 
quantity may be granted. The rule would not apply to tires and tubes sold for 
original equipment. 

The announcement was made in a “notice of hearing’ which was published in 
the Federal Register and was directed to “all manufacturers, distributors, deal 
ers, and other vendors or purchasers of replacement rubber and synthetic rubber 
tires and tubes * * * and all other interested parties.” 

The notice set November 18 as the final day for the presentation of written 
data, views, or arguments concerning the tentative rnle. Interested parties may 
propose a substitute or alternative rule or may support or oppose the establish- 
ment of any rule. They also may request to be heard 

No final rule will be promulgated unless the Commission deems it warranted 
on the basis of the results of its investigation begun 2 years ago and after con- 
sideration of all matters submitted by interested parties pursuant to the hearing 
notice. 

Authority for the proceeding is contained in the so-called quantity limit proviso 
of section 2 (a) of the Robinson-Patman Antidiscrimination Act. This says that 
the Commission, after investigation and hearing, may establish quantity limits 
as to particular commodities and revise them when necessary “where it finds that 
available purchasers in great quantities are so few as to render price differen- 
tials on account thereof unjustly discriminatory or promotive of monopoly.’ 

While the proceeding is the first of its kind instituted by the Commission, the 
hearing notice points out that the principle of the quantity-limit proviso of the 
Robinson-Patman Act “has been applied regularly for more than half a century 


Orally 
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by the Interstate Commerce Commission in preventing unjust discrimination 
among consignees by limiting the quantity on which carriers have been permitted 
to charge the lowest rate.’ 

Investigation of the industry was undertaken after Congress and the Commis- 
ion received complaints from small-tire dealers that they were being injured 
because manufacturers were charging them higher prices than they were exact- 
ing trom large buyers 

During the Ist session of the 80th Congress the House Committee on Small 
Business conducted extensive hearings to consider complaints of monopolistic 
practices in the rubber-tire industry. The committee’s report stated the Com 
mission would undertake to study the matter of the applicability of the quantity 

t proviso to tires and tubes 


In the Comimission’s investigation 21 firms, constituting almost all the manu 
turers of rubber tires and tubes, filed reports covering their 1947 domestic 

es. The data submitted showed a maximum price differential of 30.5 percent 
between the smallest and largest purchasers of passenger car tires. The differen 
etween the same classifications of purchasers of truck tires was 38.5 pel 


‘The reports disclosed that of the almost 50,000 purchasers involved onl 
qualified for the maximum differentials, and their annual volume of 
W from $25 to S50 million each 


put HaSses 


Che investigation further revealed that whereas the seven largest manufac 
rers did 84.2 percent of the business with the smaller purchasers, they did 
n increasing percentage with the larger purchasers, reaching 97.8 percent with 


the two largest annual volume purchasers 


It is indicated by the reports that the largest price differentials are suffi 
cient to permit the largest purchasers to resell tires to consumers at a price 
( s about equal to the smallest purchasers’ cost and still make the same 
profi For example, the smallest dealer appears to have paid about $11.20 
f i passenger car tire retailing for about $15 and made approximately 45 
ents net profit, whereas the largest purchaser, who paid at least 50 percent 
le for the same tire, could make about the same profit and charge the consume1 


only a little more than $11.20. 
Reports filed with the Commission by smaller purchasers complained of the 






uivantage held by large competitors who receive more favorable price differen 
tials Their typical comments were that the la competitors “sell their 
accoul at prices below our costs”; “regularly sell tires for less than we can buy 
hem due to their prices we are practically out of the tire ousiness”; and 


they sell them in many cases for less than I can buy them, especially truck 
es 
Information also was obtained by the Commission relative to carload (20,000 
pounds) and truckload (10,000 pounds) quantities bought by purchasers of re 
placement tires On the basis of this data, the Commission said, it appears 
that in 1947 practically no purchasers with an annual volume of less than 
$35,000 (constituting about two-thirds of all purchasers) bought carloads and no 
substantial number bought truckloads 

rhe data submitted by the 21 reporting manufacturers on their 1947 sales are 
summarized in the attached table 
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enator MaGnuson. Are you familiar with the fact that the Fed 
‘| rade Commission has heen steadily declining 1h the number of 
ersonnel in the last few vears / 

Mr. Howrey. I examined their recent report to Congress and read 
that their personne] was smaller now than it was earlier inits history. 

senator MAGNI son. At the same time, the complaints have been 
teadily on the upgrade / 

Mr. Howrey. ‘Vheir volume of business— 

Senator Magnuson. Probably that is why we 
years ¢ 

Mir. Howrry. I think that would be one answer that the Commis 

oO} would certainly make. 

Senator Pasrore. In all of youn repre sentations before the Federal 
Th ule Commiss101 ‘ have you evel represented the consumers’ 1) 
terest ¢ 

Mr. Howrey. T have represented people who have consumed com 
modities, but I don’t believe the consumers, as such, ave organized or 
really employ counsel. 

Senator Magnuson. That why we need someone down there to 


ret the delays fon 


represent the consumer. 

Mr. Howrey. I agree 100 percent. I think the consumer is the 
forgotten man in the trade field. 

Senator Pasrorr. I don’t mean to question you in any respect be 
cause, personally, I know very little about you, and what T have heard 
about vou 18 all eood. You have a right, as an attorney, to repre 
sent the people that come to you before these Commissions. I am 
thinking of the public interest and consumer interest. Do you feel, 
In view of - fact that most of vour dealings in this field have been 
representing these large manufacturers against the complaints that 
have been Cia. that vou, being a member of that Commission, 
could be impartial enough to decide these issue both for the manu 
racturers involved and for the public asa whole? 

Mr. Howrey. I do. 

Senator Pasrore. Do you think your experience and background 
qualify you for that ? 

Mr. Howrey. I do, indeed. If I may qualify your statement a 
little bit. ] have not repre sented only large manufacturers, As |] 
look over this list, I don’t ae there is more than one company who 
would be considered large or big business. For example, I have rep 
resented the Peanut and Nut Salters Association. They are the 
salters who buy raw peanuts and tree nuts and salt them and sell them 
to the public. Most of the members are small: have just a store win 
dow. Some of them don’t even have a store window. They sell 
salted nuts. 

I have represented them for many years in various matters. They 
are certainly small business. 

I might also add that I haven’t represented only respondents, but I 
have represented applicants. T have filed applications to the Com 
mission for complaints against others. I did that a year or two ago 
n connection with the gum people. They are, in general, small busi 
ness. There are some who are not. They import natural gum. 

Senator Pasrorr. Would you say that your experience with the 
Commission js that you have been on both sides of the question 4 
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Mr. Howrey. I would, indeed. I. think the question of the con 
sumers Is a ver diffieult problem, because 1 think the Robinson-Pat 
man Act is not a consumers’ statute. It is really a statute that was 
lesioned to protect the cist ibution field- the wW holesaler, the jobber, 
and the retailer. 

senator PASTORI . The ult mate objective was, of course, to keep the 
price down as much as possible. 

Mr. Howrey. Quite the contrary. The ultimate objective of the 
Robinson-Patman Act is to prevent price discrimination. It usually 
arises out of price cutting. It wasn't designed to raise prices at all, 
or even stabilize them: but it is not designed to keep prices down. 

Senator Pasrorre. The ultimate objective Was to encourage free 
enterprise so there would be free competition and, in the long pull, 
give the consumer public a break. 

Mr. Hlowrey. It was designed to protect small business, the distri- 
bution field. 

Senator Monroney. It wouldn't be price cutting, but price discrimi 
nation, because what might be sold on a gigantic basis at a very low 
price would be made up on the smaller quantity buyer. So, actually, 
there has been no price cutting. It has been a favoritism for one, as 
against a less-favored position of another. 

The Cuairman. That brought in the question of loss-leaders ? 

Mr. Howrey. Yes. 

Senator Smarners. By the very nature of the laws which the Fed 
eral Trade Commission is set up to enforce, and things of that nature, 
is not most of the business be a the Federal Trade Commission 
actually cases, vou might say, against big business; in other words, 
the concentration of big Saeiiiaace 

Mr. Howrey. It certainly includes that. But I think, if you would 
examine the complaints that are issued, you would find that it covers 
the whole field, all seaments of our economy the false advertising. 
for example, the smal] correspondence schools. small sellers of 
called patent medicine. There are many complaints against those. 

Senator Magnuson. That is mainly food and drug. 

Senator Monronry. Fur coats is one of the cases where they tried 
to stop giving odd names to rabbit and squirrel. 

Senator Magnuson. We passed a bill to prevent that. 

Mr. Howrey. It is hard for me to say what is big business and what 
is small. There are many in the building-supply line; building- 
supply dealers and producers generally aren't large, but they pretty 
well cover the field. 

Senator Magnuson. You represented Loft at one time? 

Mr. Howrry. Many years ago. 

Senator Magnuson. That is a big business in the candy field 2 

Mr. Howrey. I think it was at that time. We haven't represented 
them for more than 10 years. They were taken over by the Pepsi- 
Cola people. 

Senator Magnuson. That is not a small business, is it? 

Mr. Howrey. I don’t think so. I have never represented them. 

Senator Smatuers. They have the biggest bottle—— 

The CHAIRMAN. Biggest bottle for 5 cents. 

Senator Magnuson. But most of the people that you have repre 
sented come under the category of substantial corporations; wouldn’t 
you say that ! 
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Mr. Hlowrt Zs | think all of them have been substantial people, but 
I wouldn’t say they are big business. 

Senator Smaruers. | would like to ask you this question. 

Senator Magnuson. Isn’t it a fact, though, although the record may 
compare a medium-sized — ation—say, the brick cases—that 

tually you represented several of the brick companies, because all 
the cases cut across the industry’ ‘The same way in Firestone Tire; 
you represented all the rubber companies, 

Mr. Howrey. No. 

Senator Magnuson. The big ones? 

Mr. Howrey. I just represented Firestone. 

Senator Magnuson. The other lawyers let you go ahead 4 

Mr. Howrey. If you know some of the other lawyers, you wouldn’t 

L\ that. 

Senator Magnuson. Maybe they directed you. 

Mr. Howrey. I was the only non-New York lawyer. 

senator Smarners. May I ask you, Mr. Howrey, whether or not 
prior to the time these clients came to employ you, for example, on the 

ise that Senator Magnuson just mentioned, did you have a fixed 
opinion as to what was right or wrong in that case / 

Mr. Howrey. No, indeed. I have always felt that a lawyer was 
an advocate for his client, and that he doesn’t necessarily adopt the 
chent’s philosophy. That is what lawyers are for, to represent people. 
‘| hev have to do the best they can W ith their chent’s case, 

Se ~ itor Smaruers. Being like other people who like to eat three 
meals a day, and send their kids to school, they will represent almost 

an who hires them, and it doesn’t necessarily mean that they 
philosophically adopt their viewpoint ¢ 

Mr. Howrey. Absolutely not. I think in my own case that is 
particularly so. I never felt I was compelled to adopt tha philosophy. 

Senator SmaruHers. The fact that you represe nted these people 
who took a certain position, and you adopted that position, it is not 
actually what you think about this Federal Trade Commission, and 
ome of the laws that are concerned ¢ 

Mr. Howrey. I couldn't agree with you more; it is not. I make 
up my own mind. I have never been a follower of other people’s 
viewpoints. 

Senator Smarners. Then, to come back to Senator Pastore’s ques- 
tion, you feel you can, therefore, recognizing the necessity of keep- 
ing down monopoly, and keeping small business in business, you can 
approach this problem with the interest of the small-business man 
just as much in front of you as the industry of the big man? 

Mr. Howrey. I do, indeed, Senator. I wouldn’t, for a minute, be 
interested in this job if I felt I could not do so. 

The Crarrman. The matter of a retainer has some effect there: 
doesn’t it ? 

Mr. Howrey. It helps to buy the meals and send the children to 
college. I haven’t any children. 

Senator Griswotp. The questions that have been asked of you, Mr. 
Howrey, relate to your clients and whether they are large corpora- 
tions or small ones. That, I judge, is a relative term. But in these 
cases, has there been any attorney provided to represent merely a mass 
of consumers ¢ 
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Mr. Howrey. I have never known of such a case. There are con- 
sumers’ leagues, but I have never seen them in the Federal Trade 
Commission. 

Senator Griswotp. A legal representative ? 

Mr. Howrey. No. 

Senator Griswoip. In other words, in all of these cases, you repre- 
sent one group of businessmen, and then there will be some other busi 
nessmen with a representative ? 

Mr. Howrey. Generally speaking; yes. 

Senator GRISWOLD. You might sometimes be re prese nting what you 
call the smaller class of business, other times it may be the larger 
ones but the cases are always fought by attorneys representing business 
interests: is that correct / 

Mr. Howrey. Yes: except in the Federal trade cases the attorney 
on the other side is usually the Government lawyer, also some of the 
applicants and intervenors do appeal 

Senator Grisworp. The Federal Trade Commission itself is set up 
to represent the consumers’ interest, the public interest. 

Mr. Howrey. Not only the consumers’ interests, but also the com- 
petitors’ interest. It is really a Commission to prevent unfair meth 
ods of competition, as well as deceptive acts and practices. 

Senator Griswoip. As an attorney, sometimes you have filed com 
plaints and sometimes defended certain people in their practices ¢ 

Mr. Howrey. Yes. 

Senator Griswoip. Now, if you are employed by the American 
people as a representative of the Federal Trade Commission, you 
would represent them ¢ 

Mr. Howrey. I would, indeed. 

Senator Magnuson. Have you ever filed a complaint against an- 
other company on behalf of a consumer in your career ? 

Mr. Howrey. | = ive filed a complaint on behalf of the client that 
employed me. If, by “consumers,” you mean the individual who con- 
sumes, I have not. 

Senator Magnuson. Is it always the case that you file a complaint, 
that some competitor comes to you and hires you as a lawyer because 
you know the practice in the Federal Trade Commission, and you file 
a complaint for your client, who is usually a competitor of the one 
you file the complaint against: is that correct. 

Mr. Howrey. That is correct. 

Senator Macgnuson. And the consumer has nothing to do with it? 

Senator Pasrorr. But is it fair to say that in the long run it is in 
the consumers’ interest / 

Senator Magnuson. Then it gets to the Commission, and the Com 
mission is supposed to decide what. is fair competition and what is in 
the consumers’ interest. That is why the philosophy of a man who 
goes on the Federal ‘Trade Commission is important. I think it is 
more important than any other Commission in Washington. 

Mr. Howrey. I think it should be one of the best and strongest 
agencies of the Government. 

Senator Magnuson. 150 million people have to depend for fair 
treatment upon the Federal Trade Commission. 

The Cuarrman. I wish, if you go on the Commission, you would get 
someone to look into the rotten situation in this coffee business. Years 
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ago it used to be 25 cents a pound, and now it is 95. If I were on 
hat Commission, | would open it up 

Senator Magnuson, That is why I pursued my line of questioning, 
because we are getting, with this quantity discount case in the motor 
ndustry, into a situation where it will spread to almost every other 
part, and it is going to be before it all the time. 

| don't question that vou feel if vou had some biased interest or 
represented some clients, which you did in the Firestone case, that you 
vould disqualify yourself, but Lam afraid they have you in the wrong 
place. [ wish they would confirm you to some other Commission. 
What are you gomg to have, 1,000 more Republican jobs ¢ 

Che CrHarMAN. Yes, more than that. 

Senator Magnuson. | would like to see you confirmed for some othet 
Commission. I think they are going to embarrass you by doing this 
to Vou. 

Mr. How REY. 1 do want to say, Senator, lamin complete ugreement 
with your viewpoint on the fact that if IT am a biased man, if my 
philosophy is determined, if I can’t look at these things fairly and 

ithout prior bias, I have no right to be on that Commission, and no 
one should be. I don’t think Tam that type. I hope I am not. 

I think Iam not. 

Senator Magnuson. | think you are walking into something that 
is going to embarrass you on that particular score. There is no ques 
tion but that you know the Commission, the law, and the workings. 

Mr. Howrey. I think that is helpful to a man who goes into a job 
of this kind, to have some familiarity with it. 

Senator Magnuson. We do have a practical matter down there. All 
of us know it. It is common knowledge. There have been two schools 
of thought on that Commission, and on very important questions of 
consumer policy they have divided 2 and 2 

Senator Porrer. Will the Senator vield ? Mr. How rey, did you 
seek the job, or did the job seek you 

Mr. Howrey. I got into it unwittingly, before I knew it. I did 
not seek it in the beginning. After mV hame was mentioned, and I 
said if I were appointed I would accept it, then I got into it. But I 
certainly, orginally, did not seek the job. I think I have a latent 
feeling in my breast that I would like to serve the public interest 
ome time in my life. I think, perhaps, that is why many, many 
people go into It. 

| do have a eood law practice, ana | really cidn't seek it in the 
beginning. 

Senator Porrer. | don’t mean to ask embarrassing questions, You 
were first motivated to become a candidate for this office how?’ Was 
vour motivation stimulated by vour political activities or business 
inte rests ¢ . 

Mir. Howrey. Well, I don’t know what motivated me. I have been 

terested and have specialized in this field of the law. | thought it 
Was an opportunity to serve in this field. 

Senator Porrer. What Il amtrying to ret at, I ivestone or some other 
company didn’t come to you and say, “Now, we would like to have 
vou on the Federal ‘| rade ( ‘ommission” 2 

Mr. Howrey. No. I had the support of all of my clients, including 
Firestone. But I don’t think they had any ulterior motives at all of 
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putting me on the the Commission, because they know very well once 
[I vet on I can certainly never help them any. 

Senator Porrer. I think the record should show that. 

Mr. Howrey. I think anyone who is familiar with these legal prob- 
lems—I suppose all of you ventlemen are—know that is one thing a 
lawyer can never do. 

Senator Magnvson. You did serve in the Government before 4 

Mr. Howrey. Yes. 

Senator Magnuson. Under the Hoover administration you were in 
the Antitrust Division of the Department of Justice? 

Mr. Howrey. I was in the FBI for 2 years, assigned to antitrust 
investigations. That was upon my completion of law school. 

Senator Magnuson. Then you were a partner in Jim Good’s firm, 
weren't you, at one time? 

Mr. Howrey. Mr. Good is an old family friend of ours. 

Senator Magnuson. He used to be a Member of Congress ? 

Mr. Howrey. Yes; but I was never a partner. I was a very low 
law clerk at that time. 

Senator Magnuson. It was a big firm ? 

Mr. Howrey. Yes. 

Senator Porrer. Do you have any stockholdings that might make it 
embarrassing for you to render an impartial decision ¢ 

Mr. Howrey. I have here my assets. Most everything that my wife 
and I own consists of real estate and building and loan accounts. My 
wife holds 20 shares of Penroad stock. I have the value of it. It is 
about $280. And I have no stock at all, except 1824, shares of National 
Union Radio, which I bought some 25 years ago at 35 and it is now 
selling for 25... It is worth about $49. 

The Cuarrman. That is not progress. It is retrogression. 

Mr. Howrey. So our total stockholdings are practically nothing, 
less than $300. But I own some real estate here in Washington and 
Fairfax County. Ihave a list, if you want it. 

Senator Porrrer. [ am not interested in the list. As long as you are 
satisfied. and unless some others of the committee care to have that 
in the record, I have no desire for it. 

Senator Grisworp. I think it would be a good idea to put it in the 
record. 

Senator Porrer. If you would submit that for the reeord—— 

Senator Monroney. I don’t believe it should be the policy of this 
committee to pry into real-estate holdings, and things of that kind. 
It is completely foreign and apart from any possible activities that 


a nominee should have. I just hate to see it set a pattern of requiring 
that. He testified to the stockholdings, and business interests, which 
I think are proper questions for our jurisdiction. I don’t think we 


ought to have that. 

Senator Pastore. I feel that way, also. 

The CHairMan. Put that back in the portfolio, along with the 25% 
stock. 

May I Say to you, Mr. Howrey, we have been debating here, a com 
mittee of eood fellows, together In the public interest, and you have 
been before us kindly answering questions. We have touched on this 
phase of public interest here. In the Federal communications law, 
the paramount thing is that it must be in the pi blie interest. con- 
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venience, and necessity. I think it is a great thing to bring it out 
here. A great Democrat—there aren't many; there are some—made 
a statement years ago that a public office is a public trust. Senators 


are something more than that. We are trustees, fiduciaries for 150 

iillion people. And as long as the people around this board and 
down in the Chamber work for the public interest, and vote it, it will 
be a safe nation to dwell in and to have our children grow up in; do 
you agree ¢ 

Mr. Howrey. Yes; I think Henry Clay said that. 

The CHairnman. Did he? Good for him. 

Mr. Howrey. Referring to the public trust and public office 

The CuairMan. I think it was Grover Cleveland. I will see you 
later on that. 

Senator ScHorePren.. I would like to ask Mr. Howrey a few ques 
tions. 1f you are concluded. 

The CHARMAN, Yes. 

Senator ScHOEPPEL. Are you familiar with, or have Vou see the 
report, that was filed by the Select Committee on Small Business of 
the House of Representatives, SIst Congress, pursuant Lo House Res 
olution 22, which was filed January 1, 19514 I know it is quite 
voluminous. You may or may not have seen it, but it touches on the 
Commission that you are concerned with. 

lf you haven't seen it, | want to commend what the committee in 
the House of Representatives, in their report, found with ae 
to some of the practices and some of the difficulties that they were 
pointing out you are going to have a very great part p inci In, acd 
justing, removing, cleaning up, and ¢ ‘leaning out if you are confirmed 
for this position. 

Particularly, I want to commend your attention to page 1s. That 
is the antitrust-law enforcement, and then they go down and say 
the problem of emp lovee morale in that department IS very oreat, 
They point out the internal strife, the office polities that pervi ade the 
age ney: 

It is to be expected that maneuvering for position would increase during a 
period of reorganization such as that watch has recently occurred at the Com 
mission. But the repeated changes in organization and assignments since 1946 
have produced a feeling of uncertainty ih seenis to have placed a premium 

nteroffice deals, strategic alliances, and the other manifestations of office 
)) tics 

If you are a member of that Commission, and vou go into some of 
those matters, it would be your desire to clean some of those things 
up and hold them to an absolute minimum ¢ 

Mr. Howery. It would, indeed. 

Senator Scuoepret., As I say, there are at least five particular mat- 
ters pointed out there in bold relief. 

Now, as to the question of delay, and I think that is a most important 
question. I think it is a question that is sometimes quite disgusting 
on the part of an agency or organization. I say that only from my 
own standpoint, as I served a few years as a public-utilities-com- 
mission chairman of my State. I would have been shocked in a corre- 
sponding way if I had indulged in some of the delays that this whole 
record indicates were indulged in by members of the Commission who 
are responsible to the people before them. 
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And if you were a member of this Commission. I think you said 
quite candidly a moment ago, it would be your purpose to expedite 
the work. | commend, in that respect, the entire report of the House 
committee on page 19. 


One of the primary reasons for the establishment of the administrative com 
lssion Was to avoid the pr ted and laborious procedures of the urts it 
vas hoped that, by the se of acim strat e p edure ‘ ‘ ol Lec] 
more eflective actions w a estilt | pee e Federa 
Trade Comiunission and ivtol t quich ad deeisin : no: ite 
Hecessil Delay hn gran y juel ‘ ‘ ief 


That is a fine prenitse to start on, and ] am sure vou bse lr be to 


tf goes on: 


lo determine the seriousness of the problem of delay that has afflicted the 
Commission, a comprehensive analysis was made of recent cases It was found 
that, of the 148 formal complaints settled in the fiscal year 1950, 33, or about 


ne-fourth, had been pending for 5 vears or more 


Maybe that IS Hheces ary. B lt | think al lawvel ol Vi ur fj le qual fi 
cations and your understanding and approach to this thing could do 
something to that drag ag ! Is not all ihey co o lon 
here and point out som ases will 1 jure ) yeal ind 7 years. I 
a common practice for a case to take 5 or 4 vears dow there, 

The Carman. Another horrible example 1 railroad receive 
=h iD proceed nos. It is 15 ve: or more In many instances 

Senator ScHorerren. |] nta vel tisfact ministy ve 
practice, mv humble opine und certainl et too well 
Vith those before the \nd to tie up litigant La to tie up a seg 
ment of the economy of tl eountery fo. venrs nd veal somet ne 
that. unless justified on the bas of wood equity l 1 other. té 
that are related to good public administration. should not be tolerated. 

If you are appointed here and confirmed, | certau pe with your 
hea koround sna VOUT OND ence Vou mA he t | ts MMi 1) the wilder 
ness, as I view it here o1 ry Commission, a do somet og 

bout it 

Then, on pages 19 and 20, the tout t ie problen of delay. Ithn 
those distinguished Membet of the House of Re presentative and 
those men who went into this thing pointed up something here which 


is a very serious indictment of the past practices that you have an 
Opportunity to do something about. 

Phe CHatrmMan. Have you those passages marked? Would you put 
them in the record, kk nly 4 


Senator Scnoepren. If there is no objection, the document that I 
have referred to I would like to have inserted in the record. It is all 
of page 18, page 19, page 20, and all on page 21, because page 21 states, 
**Reasons fol the ( ‘ommMIss1o}1 *s time CONSUMINL Opera } a 


Then, at the very last, this is pointed out 


An inordinate amount of time has been devoted to just plain leeping” on a 
case It is a fact that in nearly every extensive proceeding the case has been 
entirely quiescent most of 
comes completely stalled at times needs caretu 


Why the progress of difficult cases be 


Linvesti 


They weren't satishied with even the laborious inve tigation that 
they made, They said, “Something else needs to be done about it.” 
The last paragraph states: 

A chronic complaint of trial attorneys is the inadequac of the initial investi 
gation, which renders supplemental inquiries necessary There is a lack of a 
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general investigational technique, with the result that each investigation is a 
separate problem to be solved by the ingenuity of the individual investigator 
If the accumulated experience of the staff were brouglit to bear on a case at it 
start, much time could be saved 

The CHAIRMAN, Witho if objection, those pages W it] be nserted 1h 
the record at his point. 

(‘The material referred to follows:) 


rilk PROBLEM OF EMPLOYEE MORALI 


rh Is convincing eviden that one of the win sources of trouble at the 
Federal Trade Commission is the generally low level of morale among the ¢ 
plover (mong this evidence the following should be cited 
1) The interna trife and office politi that pervade the agency: It is to be 
‘ ck pected Lhe inaheuvering for position we uld increas during a period of ir 
organization such as that which haus recently occurred at the Commission Bu 
he repeated changes in organization and assignments since 1946 have produced 
eeling of uncertainty which seems to have placed a premium on interoffice 
dea trategic alliances, and the other manifestations of office politics 
(2) The many small cliques and groups whose chief interest is in personal 
Ol and advancement Che comment is made too frequently to be ignored 
So-and-So is Commissioner nan Or that “So-and-So is in wit 
h-and-such a crowd The strengthening of one part of the Commission's 
vram is inevitably viewed by those interested othe ork as nothing less 
{ 1 raid on their activities The work of the Planning Council seems 
ive bet constantly attended by contlict over how the Council should be co 
stituted and who should be i control References are constantly made to the 
“palace guard,” the “inner circle,” thi ittle Commission 
53) The pronounced feeling of unrest and dissatisfactior nh many segimel 
of the Commission Too m ny persons have devel ped a feeling of hostilit to 
ard the whole program and those responsible for it 
(4) The presence of numerous “prima donnas,” persons Who are looking for 
personal glorification and who seem to have scant appreciation of the need for 
teamwork As one member of the staff said, “Everyone wants to be a strawboss 
ind no one Wants to do the work.” 
(.) Among the older employees an attitude of indifference toward the work 


of the agency, a reluctance to face new issues, and a determination that one’s 
own little domain shall not be disturbed. The Commission suffers from a heavy 
nbreeding resulting from the traditional practice of making promotions from 

Li Kmployees have a strong proprietary interest in their jobs and resent 
threats to their claims. Permanence and security seem to be the chief ambition 
of many employees. This has prompted the phrase that to many employees the 


Commission represents “a way of life.” Some sections of the organization are 


eynically referred to as pastures for faithful employees. 

The committee is convinced that little improvement in the administration of 
the Federal Trade Commission and Clayton Acts can be expected until this sit 
uation is remedied. One of the most vital as well as difficult administrative 
problems confronting the present Commissioners is the restoration of a high 
level of morale. It should be given top priority among the Commission's tasks 
of the immediate future. 


lI. TIME-CONSUMING CHARACTER OF THE FEDERAL TRADE COMMISSION’S ADMINIS 
PRATIVE PROCEDURES 


One of the primary reasons for the establishment of the administrative com 
mission Was to avoid the protracted and laborious procedures of the courts. It 
was hoped that by the use of administrative procedures quicker, more decisive, 
and more effective actions would result. In respect to laws such as the Federal 
Trade Commission and Clayton Acts, quick and decisive action is an absolute 
necessity. Delay in granting relief frequently means no effective relief at all 

It has been almost universally acknowledged that the work of the Commission 
has in the past suffered greatly because of the time-consuming character of its 
procedures. This was the most common complaint made at the hearings con 
ducted by this committee. The Commission itself has been aware of the problem 
and recently has made vigorous attempts to accelerate its operations. The Com 
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mission should be complimented for effecting these reforms. It is believed, how 
ever, that much more needs to be done 

To determine the seriousness of the problem of delay that has afflicted the 
Commission, a comprehensive analysis was made of recent cases. It was found 
that of the 148 formal complaints settled in the fiscal year 1950, 33 or about 
one-fourth had been pending for 5 years or more (see pt. IIL, exhibit 1). Twenty 
one or about one-seventh had been pending between 38 and 5 years. Only 44 were 


settled within a year after issue of the complaint If those which were dis 
missed are eilminated, the median period of time for the remainder is shown 
to be 37 months—over 8 years Only 19, about one-fifth, were settled within a 
vear In most instances also, considerable time had already been devoted to 


investigation prior to the issue of the complaint 
\ similar study was made of all antimonopoly cases pending on June 30, 1950 
These cases were studied for the purpose of determining the length of time 


required for processing each case through three main stages of their development 


within the Commission he first stage was the period from the time of assign 
ment of the matter to a Commissioner for review on the question of whether a 
complaint should issue until the complaint actually was issued or the case closed 


The time required in this stage ran as high as 9 years and 8 months. Thirteen 
cases required over 83 years. St: 2 extended from the beginning of trial hea 


ings until the record was formally closed by the trial examiner or the final 





testimony was completed. The time required in this stage for all cases ranged 


from 1 month to S vears and 11 months. Ten cases required over 5 years. Stage 
included the period from the date of oral argument before the Commission 

to June 30, 1950. The length of time in this stage required by all cases studied 

ranged from 1 vear and 2 months to 3 years and 2 months. Five cases were 


this stage over 5 years 
Of the 86 deceptive-practices cases which were disposed of in fiscal 1950 by 
the issue of cease-and-desist orders, the median case required slightly over 5 years 
from the time the application for complaint was docketed until the order was 
issued (see pt. III, exhibit 2) Kight of these cases required over 9 years 
From a large number of individual cases studied, one has been selected to 


{ 





the tortuous movement a case through the complicated mechanism 





of the Commission. The Florida Citrus case (Docket 5640), although in other 


e 


respects reasonably typical, w chosen for three specific reasons: (1) It is one 





in Which prompt action was highly desirable: (2) it involved no novel questions 


of law; and (8) it required no lengthy hearings before trial examiners, as all 
allegations of fact were admitted by the respondent The chronology in this 
ease in brief is as follows: 

April 23, 1946.—Docketing of the application for complaint 

September 30, 1947.—Recommendation that complaint be issued upon com 
pletion of investigation 

January 23, 1948 (Approval of examiner’s recommendation by chief examiner 

February 3, 1948.—Consideration by Commission and assignment to Commis 
sioner for preliminary review 

October 13, 1948—Recommendation of Commissioner that case be referred 
to Bureau of Litigation. Recommendation accepted by Commission 

October 29, 1948.—Request to Department of Justice for certain information 

October 29, 1948 Assignment to trial attorneys for review and recommenda 
tion. 

December 15, 1948.—Report of trial attorney submitting draft of complaint 

December 21, 1948.—Memorandum to Commission by Chief of Division of Anti- 
monoploy Trials that complaint be issued. 

December 27, 1948 Referral to Commissioner 

February 11, 1949.—Recommendation by Commissioner that complaint be 
issued. 

February 18, 1949.—Complaint issued. Beginning of formal action 

April 11, 1949.—Filing of answer by respondents admitting allegations of fact. 

September 8, 1949.—Granting of respondent’s request for leave to file sub 
stitute answer. 

October 10, 1949.—Filing of respondent's brief on questions of law 

October 18, 1949.—Filing of reply brief 

December 30, 1949.—Assignment to Commissioner. 

January 10, 1950 Reassignment to another Commissioner 

June 30, 1950.—Recommendation of Commissioner that matter be referred to 
Bureau of Industry Cooperation. So ordered by Commission 
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unsettled 5 vears af 








i e that is stil ter the first complaints were 
vestiga hn itself consumed 17 months It took nearly 4 months 
ef examiner to approve the investigators’ recommendations. The 
r making the initial review needed over S months to decide that 
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Senator ScHorrreLt. You are going to be an important cog in this 
thing. ] am interested to know what up to date set of rules or regula- 
tions or rules of practice exist Nn that Department. This invest iwatlon 
here condemns, certainly, the end results, lagging, and delays. I 
wouldn’t vote for your confirmation for one ten-thousandth of a sec 
ond if you were going to fall into this kind of dealing. 

Mr. Howrey. I won't. 

Senator Magnuson. We had the one case here, and he knows how it 
happened. 

Senator ScHorrren. I don’t say it all rests with the applicants be 


fore this Commission, That is the subject matter of this report. That 


rests upon the shoulders of those men around that Commission table. 
and the general counsel for that Commission, if you please, sir. 

The Cratman,. I think that is a real contribution to have in the 
recora. Are there ar \ othe 

Senator Monronry. Was | 
the war mandatory on the Commission, or was it discretionary ¢ 

Mr. Howrey. It was discretion ary Usually, the request was re 
ferred to the Defense Departme t. or the proper parties, to report. 


If they reported it would interfere with the war efl 


questions to a k of the witness ? 
i 

] 
I 


ie Suspension ot antitrust act lon qauril 


ort, the suspensio 
was usually granted: end if they rr ported it would not, it was not. 

Senator Monroney. I could understand how it might interfere with 
a carburetor case. but it is a little hard to understand how a candy 
manufacturer could find it interferine with the war effort to delay 
that work. 

Mr. How REY. The VTrOUul ds that we set up in the motion were that W 
served these canteens, as thev ealled them, in industrial plat ts. They 
are placed throughout the plants. In an assembly-line plant, they are 
right at the assembly line. We were able to show that the workers 
felt they could add au great deal to th day's work if th \ could turn 
around and get a Hershey bar. 

The unions, particularly, supported that 


hey thought it was an 

important thing. This con pany also serves food other than candy 

Senator Monroney. But the process of the antitrust action wouldn't 
have meant we would have had fewer gumdrops ¢ 

Mr. Howrey. No; its was purely based on morale and more work. 

Senator Monroney. I don’t see where an antitrust case going for 
ward in that particular line of rather simple business would have 
resulted in fewer aircraft or fewer things because, after all, they would 
still be cooking their candy and packaging it, even though the Presi 
dent would have to come down and testify. I am not criticizing you. 
I think it is to your credit as an attorney that you could convince the 
Commission in the argument. I am wondering if some of the delay 
we have been talking about isn’t over-simplification on the part of the 
Commission, not only to tolerate delays but to welcome them to keep 
from coming up against hard decisions, 

Mr. Howrey. I probably shouldn’t try to answer that. 

The CHAIRMAN. Mr. Johnson is here now. | told him that you made 
a correction in the record, that there was a wool case. 

Senator Jounson. I am glad you clarified the record. That is what 
I wanted you to do. 

Mr. Howrey. You asked me yesterday whether I was familiar with 
the Wool Products Labeling Act, and if I had any cases under that. 
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[ said I had not. On refreshing my recollection, I find that my firm 
handled a Wool Labeling Act case years ago. 

Senator Jounson. That is why I asked, because of your participa- 
tion in that ease. 

The CramrMan. Without objection, the telegram from Wallace J. 
Campbell of the Cooperative League of the U. S. A. will be placed 
in the record at this point. 

(The telegram referred to is as follows:) 

WASHINGTON, D. C., March 19, 1953. 


CLERK OF THE INTERSTATE AND FOREIGN COMMERCE COMMITTEE, 
United States Senate, Washington, D. C.: 


We have no reason to question Edward F. Howrey’s personal integrity, but 


feel list of his former clients presented to committee yesterday and his statement, 
he would disqualify himself on all cases concerning them, might impair his use 

on Commission The committee’s concern for the public interest would 
wicate importance of making as thorough an investigation of his candidacy 


is Vras made of the nomination of his predecessor on the Commission 


WALLACE J. CAMPBELL, 
Director, Washington Office, 
Cooperative League of the tf. a: Me 

Senator Magnuson. You are going to put those firms in the record ? 

Mr. Howrey. I have furnished the committee with that. This copy, 
Senator, is marked up with some of my notes. Mr. Jarrett will 
1 lean copy, I believe. 

senator MonronN}] a « If the Supreme Court dloes find for the Com 
mission the right to put a final maximum limit on quantity discounts 
n the Supreme Court, then on other cases such as have been mentioned 
here, the automobile case and the grocery cases, and perhaps drugs 
and other lines, will it be the duty, then, of the Commission to find 
n these various lines, on their own initiative, the maximum quantities 
for which special discounts can be recognized? That would be an 
administrative determination by the Commission, itself: would it 
not ¢ 

Mr. Howrt! T. Yes. Whether they would do it on their own initia- 
tive or not, I don’t know. They did in this instance, because of the 
Small Business Committee. Usually those things arise by applica- 
tion from an interested party. I might add there are certain stand- 
ards which may or may not prevail in the existing industry which 
would require action of that type. The standards are that the num- 
ber of customers is so few, that is, the number of customers getting 
. large discount, are so few in number that the result is a tendency 
toward monopoly or unjust discrimination. The facts in the tire case 
showed there were, I think, some 60 customers who were in large- 
discount brackets. One of the questions that is being litigated is 
whether 60 is “few” within the meaning of the statute. The com- 
panies are contending that 4 or 5 would be a “few,” but that 60 would 
not. 

lo try to answer your question directly—I haven't done it directly 
[ think it would be the duty of the Commission to begin quantity- 
limit proceedings in any industry where people requested it where 
they thought it should be done and where the by thought the statutor \ 
standards amen 

Senator Monroney. It seems to me, that is one of the most impor 
tant issues facing small business. Certainly, they can’t countenance 
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years of delay on that once the Court has ruled, if they hold with the 
commission. My question was, your disposition to expedite cases 
would be along this line just as ré apidly as equity and a fair hearing 
could be handled; would it not? 

Mr. Howrey. Yes. I feel very strongly that delay is the same as 
no relief at all, because if an injured party files an application and 
complains, and doesn’t get any relief for 10 years, in my judgment, 
he hasn’t got any relief. 

Senator Monroney. That is right. 

The CHarrMan. Are there any other questions for the witness? If 
not, we will excuse you and thank you for your kindness. 

Senator Magnuson. If the Supreme Court, in the rubber case, de- 
cides for the Commission, then, in your considered opinion, with your 
background and e xperie nee, would you feel it your duty, if you were 
Chairman of the Commission, to initiate, or attempt to initiate—of 
course, you can’t control the other Commissioners—but attempt to 
initiate the same procedure in the other lines of the motor industry, 
to use it as an example? 

Mr. Howrey. I would, indeed, if I felt conditions required it. Mr. 
Chairman, may I thank you and the members of the committee for 
your courtesy to me. I appreciate it. 

The CHatrMan. Thank you for your kindness in being with us. 

(Whereupon, at 11:15 a. m., the committee went into executive ses- 
sion.) 

(The following was submitted for the record :) 


NATIONAL CONGRESS OF PETROI uM RETAILERS, INC., 
Detroit », VMieh., larch 16, 1953 


Re nomination of Edward Howrey 


Hon. CHARLES TORFY 
Chairman. Senate Committee on Interstate and Foreign Commeree 
Nenate Office Building, Washington 25. D.C 


DEAR SENATOR Torey: Four years ago the Senate Committee on Interstate 
and Foreign Commerce established a precedent for the consideration of nominees 
to the Federal Trade Commission The committee then, at the request of a 
minority member, Senator Homer Capehart (Republican) of Indiana, em 
ployed investigators to examine into the record of the nominee. The committee 
postponed final action on the nomination of the person involved for more than a 
year while investigators searched the records in various cities and States. 

It is interesting that the nominee at that time was reputed to be opposed to 
big business, a reputation which was proved to be falsely founded. It is especially 
interesting to independent small business that the nominee was reported to 
have the courage of his convictions and that he would insist on the law being 
enforced for the protection of the rights of small business. That reputation 
proved to be well founded. 

Now that the committee has established this precedent of carefully investi 
gating a nominee, we think it is well to honor the precedent and provide for a 
careful investigation of Mr. Edward Howrey, the present nominee for a place on 
this Commission. We feel confident that Senator Capehart and Senator Johnson 
will insist on this precedent being followed in this case and in all other cases in 
the future. In our opinion it should be 

We propose that the committee should: 

1. Appoint an investigator who will be chosen by the minority members of 
the committee, and 

2. The investigator should then invite into conference everyone interested in 
the work of this Commission and who is justly concerned about the nominee, and 

3. That a questionnaire should then be prepared to submit to the nominee so 
as to reveal every legitimate fact of public interest and public concern as related 
to this nominee, and 
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Respectt yours 


JoHN W. NERLINGER, Jr., Secretary 
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Orrick OF Dwicut D. EISENHOWER 
CoMMODORE HOTEL, 
Vew York, N. Y., October 16, 1982. 
At my conference today with you and representatives of other national 
ciations of American industry and business, vou asked for n 


asSO0- 
iV views concerning 
the protection of business from monopoly, and particularly concerning the pro- 
visions of our antitrust laws against unfair and discriminatory pricing practices 
that are destructive of competition and free enterprise 

I am opposed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective 
enforcement of the necessary basic safeguards to free American enterprise. 
These are provided in our antitrust laws and in those laws supporting fair 
competitive pricing practices. I shall oppose any legislation which will weaken 
them, 

American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers wtih new and better products and services is vigilantly preserved. 
Our laws against unfair and destructive pricing practices as well as other 
practices leading to monopoly must be fearlessly, impartially, and energetically 
maintained and enforced 

I am for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. I am for a realistic enforcement of them which they have not had 
during the past 20 years. 

Sincerely, 
DwicHt D. EISENHOWER. 


THE TorLer Goops ASSOCIATION, INC., 
New York 20, N. ¥., March 19, 1953. 
Senator CHARLES TOBEY, 
Chairman, Senate Interstate Commerce Committee, 
Senate Office Building, Washington 25, D. C. 


Deak SENATOR ToBeEY: This association desires to go on record with your 
committee as favoring the prompt confirmation of Edward F. Howrey to be a 
member of the Federal Trade Commission. 

Perhaps no industry in the country has had greater opportunity to be familiar 
With the work of the Federal Trade Commission than have the manufacturers 
of perfumes, cosmetics, and other toilet preparations. Practically the first cases 
brought by the Commission under the Robinson-Patman Act affected seven 
important members of this industry. More recently a set of trade practice 
rules for the operation of the entire industry has been worked out by the Com- 
mission. Accordingly, we feel free to express to your committee our views on 
the desirability of Mr. Howrey’s appointment. 

We have known Mr. Howrey by reputation for many years. He is undoubt- 
edly a man of the highest integrity, and will, as he indicated at your hearing, 
enforce the FTC laws with “vigor and fairness to all segments of our economy 
including consumers and small-business men.” In addition to these personal 
characteristics we believe Mr. Howrey, through his familiarity with the anti 
trust laws and other laws enforced by the Federal Trade Commission and his 
close knowledge of Trade Commission proceedings, is ideally suited to serve 
as a Commissioner. He is in many respects an expert on these laws and upon 
the working of the Commission Since the work of the Commission is in many 
respects highly technical, we believe an expert such as Mr. Howrey should be 
confirmed for the present vacancy. 

Would you be good enough to insert this supporting letter on behalf of Mr 
Howrey in the record of the hearings on his confirmation. 

Cordially yours, 
S. L. MAYHAM, 
BE wrecutive Vice President 
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NOMINATION OF JEROME K. KUYKENDALL TO 
FEDERAL POWER COMMISSION 


WEDNESDAY, APRIL 22, 1953 


UNITED STATES SENATE, 
ComMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Wash ington, EP Ge 

The committee met, pursuant to call, at 10:13 a. m., in room G-16, 
Capitol, Senator Charles W. Tobey (chairman) presiding. 

Present: senators Tobey, Capehart, Bricker, Schoeppel, Butler, 
Griswold, Cooper, Potter, Johnson, Magnuson, Hunt, Pastore, 
Monroney, and Smathers. 

Also present: Senator Jackson and Congressmen Tollefson and 
Mack. 

The CHatrman. The committee will be in session. The hour has 
arrived to call the meeting. We will proceed. We expect Senator 
Magnuson any minute. Mr. Kuykendall, will you take the chair, 
please? 

Senator Porrer. I believe Mr. Kuykendall was escorted over here 
by two Members of the House. 

The CuarrmMan. Members of the committee and public: The nomi- 
nation before the committee this morning, first, is that of Jerome K. 
Kuykendall, to be a member of the Federal Power Commission. 

Congressman Tollefson, will you step forward? 


STATEMENT OF HON. THOR F. TOLLEFSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WASHINGTON 


Mr. Toutiterson. Mr. Chairman, and members of the committee, I 
am pleased to have the opportunity to present to the committee a 
long-time acquaintance and friend of mine from the State of Wash- 
ington who has been nominated for a position on the Federal Power 
Commission. 

That acquaintanceship extends back to the time when we were 
both students in the University of Washington Law School, from 
which he graduated in 1932. From 1932 until the fall of 1941, he 
practiced law in Seattle. He was appointed assistant attorney general 
of the State of Washington in 1941. At that time, it was my privilege 
to be prosecuting attorney for my county. We had occasion to work 
together on a number of cases in which the attorney general’s office 
and my office were both interested. 

He served in that office until World War II, when he became asso- 
ciated with the Navy, and served there until his commission was up, 
at which time he went back to the Attorney General’s office for a brief 
time, and then back into private law practice. 
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Phe CHAI 1 \ \Ir Mac k. you Thien) proceed, 
STATEMENT OF HON. RUSSELL V. MACK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON 


Mr. Mack. Mr. Chairman, and gentlemen of the committee, I 

iank you for this opportunity of speaking in behalf of my long-time 
friend, Mr. Jerome K. Kuykendall, who is my constituent. I agree 
wholeheartedly with the statements made by Mr. Toleffson. Based on 
on my long acquaintanceship with him, I recommend him to you as a 
fair-minded man, of exceptional ability and great sincerity 
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The CraIRMAN \fter hearing these remarks, |] say to you, ‘Tow 


pleasant it is for brethern to dwell LOG ther in unity 
‘ ’ } 1] ! | 1 7 2s 
Now, Mr. Kuvkendall, we have vour biographical sketeh, which has 
} 1 1 
been inserted in the record \re there any special points you wish 


STATEMENT OF JEROME K. KUYKENDALL, FEDERAL POWER 
COMMISSIONER-DESIGNATE 
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My te ire ) tie Washingtor Public Service Commission commenced o 
February 1, 1951 I di ed my law partnership as of January 31, 1951, and 
have not acted as attorney for any utility, including Trans-Northwest Gas, Ine 

( that tine 

2. I don’t know what groups, if any, sponsored me for this nomination. | 
nay { ig I ) | [ I ! or i \ ) 

3. Id t know of any groups whit po red my appointment to the Wash- 
ington Public Service Comn on, and don’t believe there were any. I sought 
neither sponsors nor the position | Knew the Governor, who ay pointed me, 

LV first become acquainted wit him during the time I was : a t 

e Sta 

1. IL ha vrit te i rtic on publ l ! lati and to the best 
ot recolleetio | have iad ( lv two peeche ( he ject either i 
the peeche we publi ( 

Both of these speeches were giv before conventions of the Washingtor 
Independent lelephone Associati rhe then of the first one was the necessity 
of the telephone industry improving the service and facilities in certain areas 
where the service was inadequate, and an admonition that the public demanded 
and deserved adequate telephone service, and might eventually resort to public 
ov ip of th lustry if private enterprise did not meet their needs. 

r} second peech d alt with the Importance Of a t lephone company s public 
relations and the value of getting the publie to understand its problems and the 
efforts being made to solve them. Copies of these speeches are not available a 
I am not sure that till have copies in Olympia 

Since Ly our 


JEROME K, KuyKENDALL. 


The CHarrmMan. A few questions, kindly. Is it your present 
intention to fill out your term on the Commission if you are confirmed? 

Mr. KuyKENDALL. Yes 

The CHarrmMan. Do you have any long-range commitment with 
any company or utility to accept employment with them when your 
term expires? 

Mr. KuykKENDALL. None whatsoever, either direct or implied. 

The CuHartrMan. The law provides that a Federal Power Com- 
missioner shall not engage in any other business, vocation, or employ- 
ment. Isit your intention to comply fully with that law? 

Mr. KuyKENDALL. Yes, it is 

The CuyatrMan. Do you own any stock in any company which is 
subject to regulation by the Federal Power (Commission or which 
is indirectly affected, to any appreciable degree, by such regulation? 

Mr. KuykKeNpDALL. No, I do not. 

The Cuarrman. The Federal Power Commission, as you probably 
are aware, prescribes rates upon the basis of original cost, less deprecia- 
tion, plus working capital. Are you in favor of that standard? 

Mr. KuykenpvAuu. Yes, I am, Senator Tobey. We use the same 
formula in the State of Washington. 

The CHAIRMAN That was my next question Does the state of 
Washington use the so-called original-cost theory of regulation? 

Mr. KuykenDAuu. I want to say that I would not be adverse to 
listening to a contention of some kind of different formula. But we 
have found that formula very satisfactory in the State of Washington 

Senator Caprnarr. Do you give any credence, whatever, to replace- 


ment costs? 

Mr. KuykenpALL. We haven't in the State of Washington. We 
have stuck to a rate base, using the original-cost formula. But we 
have adjusted for those factors, inflationary factors, to some extent by 
merely increasing the rate of return. 

Senator Caprnartr. You believe in taking it into consideration as 
one factor, and one factor only? 
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Mr. KuyYKENDALL. Yes. 

The CuarrMan. The Federal Power Commission has one of the 
ablest and hardest-working staffs in the service of the Government. 
What are your views with respect to retaining the present personnel 
of the Commission in the event you are confirmed as a member, and 
later designated as Chairman, of the Commission by the President? 

Mr. KuyKENDALL. Senator, I know scarcely anyone on the staff of 
the Federal Power Commission. I have met, I think, 1 or 2 rather 
casually. 

I am a person who would be slow to turn a governmental establish- 
ment upside down just for the sake of making changes. If, after I 
had been there a sufficient length of time, and I felt some changes 
should be made, | wouldn’t hesitate to try to make those changes. 
I realize that practically all governmental employees have civil- 
service protection. I believe in civil service. I believe that more 
can be done by trying to build the esprit de corps of an agency and 
enlisting their cooperation by fairness and consideration of their 
attitudes than by any bullying methods. 

The CaHarrmMan. I mark you 100 percent on that answer, myself. 
In 1952, the consumers of this country spent over $2 billion for 


natural gas, and approximately $7 billion for electricity. You are 
familiar with those figures? 

\f Ly ‘ 

\ir. KUYKENDALL. Generally. 


The CHatrRMAN. It is very impressive to me. 

Senator Griswo.p. Are those the questions that he referred to as 
propounded by the staff? 

The CHarrMAN. No; those are my questions. 

Senator Magnuson. My colleague, Senator Jackson, is here. I 
think he has to go to another meeting Perhaps he would like to 
make a statement. 

The Cuairnman. We will be glad to have him make any statement 


j 
he aesires. 


HON. HENRY M. JACKSON, A UNITED STATES SENATOR FROM 
THE STATE OF WASHINGTON 


Senator Jackson. My statement will be very brief. I have known 
Mr. Kuykendall by reputation for quite some time. His reputation 
as a lawyer and a citizen, as an individual, is a good one. 

[ am not familiar with his views on various policy matters that the 
Commission will have to pass on. I have had a chance to talk 
brietly and informally with him since he was nominated. At the 
time I told him that undoubtedly there would be a lot of questions 
about which there has been controversy in the past would come up 
this morning and that he would have a chance to state his views. 

Senator Magnuson and myself are extremely interested in a big 
project in the Northwest, the Hells Canyon project, as one example. 
We want to make sure that the public interest as a whole is carefully 
considered in the development of our own resources in the Northwest. 

I want to say that my mind is open. I have no knowledge on my 
own part of anything that would be of an adverse nature with reference 
to Mr. Kuvkendall. If it is agreeable with the Chairman, I would 
like my colleague, a member of the committee, Senator Magnuson, 
to ask the questions. 

328683—58——2 
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Ir IK YKENDALI Yes 

Senator Magnuson. If the Hells Canvon project is built, the Ox 
Bow site will be flooded and, if the Ox Bow Dam built, the Federal 
Government would be foreclosed from developing the big Hells 


Canyon project 

In addition to the Ox Bow, the Idaho Power Co. asserts that its 
ultimate plan is to build two other projects in the same reach of the 
river that would be flooded by Hells Canyon Dam. The complete 
plan of the Idaho Power Co. would produce some 600,000 kilowatt 
Are you familiar with the Idaho Power Co.’s proposal and the contro 
versy that has arisen between this program and the program of the 
Federal Government at Hells Canyon? The natural question is, do 
you have any ideas on that? 
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I want to say to the committee, in all fairness to my friend Mr. 
Kuykendall, that this has not only become a dispute between the 
Idaho Power Co and the people who propose Hells Canyon, but in 
some cases, unfortunately, it has become a part of our political life 
in Idaho, Washington, and Oregon. 

Mr. KuykKENDALL. Senator Magnuson, I anticipated this question 
would be asked because I know there is such interest in it. | have 
found a little difficulty in trying to figure out how I would answer the 
question, for the reason that the matter is pending before the Federal 
Power Commission at this time. I know that you don’t want me to 
commit myself in advance. 

Senator Magnuson. I will ask you a further question which ] 
think you can answer in the affirmative. 

Mr. KuykeNnpDALL. I think, if you will permit me, I can give vou 
my views, which may satisfy you. Let’s do it this way and maybe 
all the facts I assume are not quite correct. But I think I can explain 
my general philosophy on the problem, and I think that is what you 
are interested in 

Senator MAGNUSON. Yes. 

Mr. KuykrnpALL. Let’s assume that a private company wants 
to build 1, 2, or 3 small dams which will produce a given amount of 
electricity, and that those dams will be useful only for the generation 
of electricity, that they will have no value for reclamation, irrigation, 
flood control, or recreation, that there is also another proposal for a 
Federal agency to build a larger dam which would generate more 
electricity and would be useful for flood control, for irrigation, recla- 
mation, possibly recreation, and it was up to the Federal Power 
Commission to make a decision which would, in effect, determine 
what kind of development there would be in that area 

| would say, of course, the problem confronting the Commission 
then is what is in the public interest. It would require ascertaining 
all the facets. I couldn’t begin to narrate all the pertinent facts. 
But, offhand, I would say that it would certainly include the amount 
of power that could be generated by one type of project as against 
the other. The need of irrigation and reclamation is certainly a very 
important consideration, and the value of the improvement it would 
make to the lands that could be benefited, and the relative cost of 
the two projects would have to be considered. 

All those factors would have to be considered, and no doubt many 
more that I don’t think of right now. 

Senator Carenart. Is the Idaho Power Co. proposing to use their 
own money or the Federal Government’s money? 

Mr. Kuykenpauu. As I understand it, the Idaho Power Co. is 
proposing to finance this by private capital. 

Senator Magnuson. Revenue bonds. 

Mr. Kuykenbauu. I might add that that would be another con- 
sideration. 

Senator Maanuson. And one that you should obviously take into 
consideration? 

Mr. KUYKENDALL. Yes. 

Senator MaGnuson. | hope the record would be clear here, Senator 
Capehart, about using Government money. We are paying it back 
with interest. 
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Senator CAPEHART. I assume vou are for the Government’s handling 
of it? 

Senator MaaGnuson. I think his answer is one of the fairest I have 


heard, whatever is in the public interest We pay it back with jn- 
terest, too. 

Mr Ky YKENDALI In arriving at mv conclusion those facts would 
be taken into consideration. 

Senator CAPEHAI [t isn’t quite clear to me who ‘‘we' Is 

Senator MAGNusON. The Federal Government gets 

Senator CAPEHAR The State of \\ ash neton? 

senator NI AC NUSON The State of Washington The Bonneville 
Power Commission You are one of the Board of Directors 

Mr. KvuyKENDALI I thin Senator Magnuson means to Say that 
the electricity generated from these dams is sold and the money 


is used to pas that baek 

Senator Maagnuson. Yes, with interest If anybody has any 
questions, [ will be glad to 

Mr. KuyKENDAI If I may compl te mv statement, atte r consider- 
ation of all those factors, and | sav, Many more that do not occur to 
me, | would endeavor to make the decision that I felt was in the publie 
interest with all those factors being considered. 

After I had done that, the question of whether the project was to be 
built by private capital or Federal capital would be more or less 
incidental. 

Senator CAPpEHART. You would always think it would be better 
where private capital can do a job to have private capital do if rather 
than put Government into business, wouldn’t you 

Mr. KuyKENDALL. Yes And I assume 

Senator MAaGnuss We are in complete agreement on that 

Senator CarEHART. It is only wher« private capital cannot do the 
job that the Government ought to do that? 

Mr. KuyKENDALL. Yes 

Senator MaGgnuson. Mr. Kuykendall, this is not my question but 
| have be hh asked by) several FrOupSs to ask it \\ brite vou were chair 
man of the Public Service Commission of Washington, vou had in your 
employ one Mr. Holland Houston? 

Mr. KuyKENDALL. Yes 

senator M AGNUSON, Was he an emploves ol yours rwas he Sel 
to you by the Governor of the State 

Mr KUYKENDALI I am olad vou asked that question l would 
like to explain it When | became a membet1 Ot the Washin ton 
Public Service Commission in February 1951, Mr. Houston was 
an employee of the public service commission and had been, | believe, 
for sev eral years. 

| hadn’t been on the commission too lone’ be Lore | discovered that 
Mr. Houston’s work was a little bit out of the realm of the regulatory 
work on the commission. So far as I could ascertain from him, and 
anyone else, he was studving these power projects and making engi- 
neering calculations of various dam sites, and so forth, and advising 
the Governor concerning them. 

Also, Mr. Houston, was called upon and was accepting invitations 
to speak at different gatherings. ‘The commissioners at that time had 
no real control over Mr. Houston. He was not reporting to us at all 
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Ir. K Well | would ratl Ol al Vi lat ques ) 
he CHATRM Pardon me for asking 
\I IX t Lu. I thu calls for a conclusion which un- 
Senator MAGNUSON I think it does, too I think vour conclusion 
bout Mr. Houston is correct, that he 1s opposed to all publi power 
projects His statements are to that effect 
Mir. KuyKkenpauu. All I have heard are along that line | have 
never listened to him make a speech. I never read his speeches in 


It) 
advance. I have had no control over him whatever 

Senator Maanuson. I am glad that you made the answer very 
complete because there has been great concern due to the fact that 
when he was technically attached to the public utilities payroll he 
was going around making all these speeches 

The Cuarrman. He will not become an emplovee of the Federal 
Power Commission? 

Mr. Kuykenpauyu. Well, Senator 

Senator Maanuson. He is very versatile. He served under Wal- 
gren, Langlie, and everybody else. 

Mr. Kuykenpauu. I would say I have no intention of hiring him. 
I have not made anv promises as to what I will do if I am confirmed. 
Those are my present intentions. 
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the time of these hearings commencing before the Federal Powe1 


(Commission, and after 1 had ft mv relations with them, Trans 
Northwest ent ‘red Into a contra tual arrangeme! with the West 
Coast Transmission Co., which is a Canadian company, which hopes 
to bring gas from Canada into the Pacifie Northwe 

Then there are two othe! companies who ar in s he ring before 


( al 
the Federal Powel (‘ommiuission Phe Pac ic Northwest Pipelines ¢ O., 
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which hopes to bring gas from the Four Corners area, and the North- 


west Natural Gas Co., which hopes to bring gas from a different 





part of Canada, namely, southern Alberta 
Vhen this gas matter came to a head, I made it a point to advis« 


representatives of these other companies of my association that | 


had had with Trans-Northwest Gas, Ine I point d out to them that 
it Was ho secret, but | int ad them Lo know it \s a matter of fact 
it is shown in Martindale-Hubbell’s Law Directory All those com- 
panies asst red me it made no difference to them, that they had con- 
I nee Il would be fair, anyway 

Then during the last month when various people began telephoning 

and telline me they understood | Was bens considered for ap- 
pointment on the Federal Power Commissi n, | made it a point to 
remind the Pacific Northwest ] ip lines Co. and the other Canadian 
Company, No thwest Natural Gas Co., of this prior association | 
told them that I didn’t kno whether I would ever be nominated o1 
not, but if they had any objections to my being on the Federal Power 
Commission, where | definit ly would have the decision to make as 


' 47 . | ] : . 
to who brings the gas in, 1 wanted them to voice it richt away, as 
1] _ 2 1 a3 c ‘ ® 
| ouldn t ant it to col up at this hearing tor the first tin 
1 ake Cac bs ‘i aie ; 
\ reassurred tha his Was ho concern ol thers at all. and 
that they ielt that it ould not hampet my judgment in any way 
{ ; l l 4 : 
| Vanited tl committee to KNOW | had had that association and 
what has transpired 
nA 1 : . 73 
Senator SNIAGNUS( Do you have any ideas as to what you Ould 
( hi col ersial matter now 1s going on down 1n th 
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— . 4 
Senator Maanuson. You would be in the same position as any 
( r Co I you would take it up from the examiner if and 
i 
Ve COLNE? F 
Mir. KuyKENDALL. Yes; except they may be ahead of me in reading 
1 } 1 1 
tl cord In I e to burn some midnight ol 
a "ee ' “ ie Pi ; . There has ] : 
WUALO! VIAGN 5( Phis question 18 rom me, prere has een 
| z 5 ] | ] 
ea co 1410n and some discussion trom sources tately in he | 
l 1 | 1 I as . . fi 17 
2 mont! that we should abolish our preference laws as to public 
’ a ‘ 
pow Do vou have any idea on that? 
. ms : a ae ] - ' . DiS en ate . 
Mr. KuykenpaAuu. Well, Senator, you are asking me a question 
which is a legislative matte it is entirely up to Congress. i am 


cenerally familiar with the history of those preterence laws. Con- 
trary to what most people think, it is not a new thing. We have had 
it for 50 vears or so in various acts. 


Senator Capenart. If you will vield, isn’t that a problem and 
re sponsibility of Congress and not yours? 
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Mr, Kuykenpautu. That is what I think, Your Honor—I am a 
lawyer and I’m used to addressing the court. 

Senator Capenarr. It sounds good. That is a matter which is 
entirely up to Congress. 

Senator MaGnuson. The point I am trying to make is that if in the 
Federal Power Commission decisions, and in the many things that 
you might have to say or comments you have to make or the policies 
you may have to pursue, that you will assume the course that the 
matter of preference under our original reclamation act as to power is a 
legislative matter? 

Mr. KuykENDALL. Yes, Senator Magnuson. I feel very strongly 
on that point, not in connection with this particular statute but with 
anv statute. 

I think it is the duty of a Federal agency to comply with the statutes 
and the mandates set down by Congress. 1 believe they should ad- 
here to them and not try to stretch or torture them. 

Senator Bricker. | am delighted with that last statement. We 
have had boards and commissions expanding their own authority, 
enlarging on the interpretation of the acts of Congress, and everywhere 
trying to grab off more and more power. Iam delighted with that last 
statement. It is the proper province of the representatives of the 
Congress of the United States. 

Mr. KuyKENDALL. I have been a member of a State commission 
Il have had the attitude that goes with being a State official. We 
resent Federal encroachment where we think it is beyond the scope 
of the laws. It is certainly my intention, if | am approved by the 
Senate and take office, not to follow that policy. 


Senator Maanuson. I think, Mr. Kuykendall, vou have in general 
] 


| 
I 
] 
l 


answered several questions that would have liked to ask but won't 
bother the committee with them in detail, the question of single pur 
pose development, that a power dam has a multiple purpose, that that 
will be taken into consideration as to whether or not the license 
would be granted? 

Mr. Kuykenpbauu. Yes, Senator. I think there the sole test is 
what is in the public interest. It is always easier to say it than de- 
termine it in all cases 

Senator Maanuson. It is an important factor and would be in 
vour mind if vou were on the Commission? 

Mr. KuykENDALL. | would say I wouldn’t give the nod to private 
power just because it was orivate ower if I didn’t think it was in the 
public interest. 

Senator Magnuson. Or, by the same token, the other way 

Mr. Kuykenpatu. Yes, vice versa 

Senator Maanuson. I have one other question which will come 
before you, which I think is vitally important 

Mr. Chairman, I want to ask permission to have two letters inserted 
in the record which we have received. One is from the Idaho-Oregon 
Hells Canyon Association. 

The other is from the Washington Public Utility Districts’ 
Association. 

We also have the letter from Senator Jackson. 

For such value as they have, they may be inserted in the record. 

(The letters referred to are as follows 


» 
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IpAHO-OREGON HELLS CANYON ASSOCIATION, 
Baker, Oreg., April 14, 1953 
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and priority policy in sale of power generated to local public power age 
Although far removed from us, there is a basie principle involved. Considerable 
information can be obtained on this point from Alex Radin of the American Publie 
Power Association, and Clyde Ellis of the National Rural Electrification Cooper- 


ative Association. 


ncies 











2) What is his view as regards comprehensive river development and multi- 
purpose projects. Pending before the Federal Power Commission at this time is 
the Idaho Power Co’s. application for the Ox Bow Dam on the Snake River 
This, as you know, is in opposition to Federal construction of the Hells Canyon 
project He undoubtedly shares the view of Governo glie in oppt ion to 
Hells Canyon, but it is felt that he should be made to his position clearly 

}) In regard to tl proposed merger of V ater Power a j 
P ( Soul P< ( «& | ( ! ! ) e rig { CAL ¢ ( 
local cou inities to ow ( eleetrit tv fae es? ss Is he re tha 
70 pere ol n Wa l I we tue ( . ee | i 
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iblic power f ( Wa POW this e |] ( ; 
Wha erect t i\ ¢ e Dn \ ) t hie 
Westel Wa rea 

t Irom the « m = ( i i 
a Oo! e { eiectrie ra rhe Wa t Wa r | er ( } t ( 

ruay 1953 the fa 1959 
22 percent over 1951 

5) With knowledge that the ¢ inet Gorge project is to commence opera 
1O WhRVY Was no consideratio el the rate hear gs as tot effect ‘ 
Washington Water Power Ce CAT is 1 res t f the rapid amortization tax 
relief sa ys under the certifica of neces program? 

( Relative to ! State t pre ) t eal vs [ FP¢ 
und PSC would be | : ould ore pul 
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Senator MaGnuson. It is on that Washineton Water Power rate 
increase. If vou want to explain it, you can. In other words, in 
effect, they sav when vou were chairman of the commission vou agreed 
to a rate increase for the Washington Water Power Co. of approxi- 
mately $1 million at the same time when the Seattle Citv Light was 
reducing their rates by a $1 million 

Mr. Kuykenpauy. Well, I wanted to state to the committee 

Senator Maanuson. It is a long and technical discussion I think 
mavbe it mieht be helpful if vou wanted to make a statement and 
submit it In writing 

Mr. KuykKENDALL. No, I don’t think it is necessary 
Senator CaApEHART. Is 1f necessary? 


Senator Nlaanuson. They represent he views of a substantial 


| p of peopl In Mv section | am their representative. 

NI KUYKENDALL. I am not here to e: pla n that order or apologize 
for i t all | just Want to say this: The Washington Pul lic Services 
Commission has no jurisdiction whatsoever over the publicly owned 
utilities. Thev are free of regulations so far as the State of Washing 
ton is concerned They make their own rates. 

Senator Brick! (nd don’t pay any taxes? 

Mr Ko YKENDALI They don’t Day I \¢ ral Income taxes 

Senator MaGnuson. Thev pay taxe 


Senator Bricker. Within vour State? 


Senator MAGNUSON Yes 

Mr. KuykenpbAuu. | haven't had anything to do with any publicly 
owned utility for that reason 

Senator Bri KER. Your cases 7o to court of appeal on the record, 
statutory appeal? 

Mr. KuYKENDALL. Yes 

Senator Bricker. Do they go to the court of last resort directly ar 

Mr. KuykENDALL. No; to our intermediate superior court, first 
and then to the supreme court of the State, which is the highest 
tribunal 

I might say I don’t believe there have been any utility-rate cases 
that have been appealed while I was on there. 

Senator Brickgrr. That wasn’t an appeal? 

Mr. KuyKENDALL. No. 
Senator MaaGnuson. There was no appeal because the Seattle City 
Licht, which is a municipally owned utility, decreased the rate and 
the Washineton Power Co “ot their rate increase. | don’t know 
who would want to appeal 

Senator Bricker. Anybody who wrote these letters could appeal. 
The publie could appeal 

Senator Maanuson. That is why I said I wanted to put them in the 
record for what they were worth 

Senator Bricker. Your law is practically the same as all State 
laws, any individual can take an appeal and there is no bond require- 
ment? 

Mr KUYKENDALI No 

Senator Maanuson. Mr. Chairman, I would like to have this docu- 
ment inserted in the record. Its title is ““Tax Amortization Certifi- 
cates—Shall They Become a Billion Dollar Windfall to the Utility 


999 


Industry? 
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Che ¢ HAIRMAN Without o ection t will be inserted in the reeord 


at this point 


(The document referred to is as follows i" 
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emergency } ° 
We are personally fan ir. with cert rie power pI ts in the Pacif 
Northwest which have received tax amortization certificates It is evident that 








these generating pl will be needed for full capacity operation througho 
their useful life which may be from 50 to 100 years 

Some of these plants are being constructed under licenses which were issu¢ 
this commission. These companies, in t r application to you for a license, did 
not allege that the plants vuld have nited use after the emergency period 





On the contrary their representations to you indicate that these powerplant 
were, and are, part and parcel of their long 
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Senator Brickt Was the purchase fo ie increased facilities for 
Well pu poses? 
Senator MaGnuson. That as the basis of then applicat on 
Senator BRICKE! If it were not, it is a violation of the law 
senator NIAGNI SON It was the basis O} theu application It ma 
he true that those plans this micht have been a LO- oF O-Veal plan 


the V mav have speeded it 1 p for the purpose ol eneration the powell 
shortage, or other shortages, and they might have mo 


2. but they still got their permits and amortized all of those 


ved them ahead 
a vear O01 
projects that go on for 50 or 100 years 

Senator Capenartr. Were the dams needed; were the projects 
needed? 

Senator MAGNUSON They are the part of the plans of generation 
development 

Senator CapEHnARrRT. I say, are they still 

Senator MaGnuson. Let me finish. They have ta 





cen that amorti- 


zation and put it into reserves It has never been reflected in the 
cost to the consumer. That is a reserve. That question is going to 


come up before you. I don’t know whether you have run into it in 
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the state of Washineton or not And | know you will be fair about it. 
I just want to say to you that those profits amount to well over $3 


billion, and have never been refleeted in the cost to the consumers of 


this country | think somebody down at the Federal Power Com- 
MIssion O1 rht to take some con nizance of it immediately , because the 
matter is before you I will submit the exact figures fo the reeord 
Senator Pastor How would they siphon ofl those reserves? 
Senator MaGnuson. Just dividends to stockholders and not to the 
consumers, or keep it in the ban! I don’t blame the private powel 
compantes L think anybody who is presideni vf a private powel 
company or a board of directors would probably be guilty of not 
acting in the best interest of the stockholders if he did not do that 
But surely, to give a defense permit for amortization for a project 


| 4 | , ’ ] , ] . . 
that will generate power that will go on for years and for years for 


the benefit of the stockholders, and not have it reflected in the 
consumers’ rates is wrong 


The CHarrMAN. At least, a part of it. 


Senator MaGnuson. That is a serious question I know he knows 
a lot of the background of it. I don’t want you to give me any pre- 
conceived ideas. I want to state her i will be one of the most im- 


portant decisions you will have to make down there. 

Senator CapgeHartr. Maybe there is a difference between power 
companies and just the average individual that gets a 5-year amoriti 
zation permit 

Senator Maanuson. The difference is that power companies are 1n 
the nature of a publie utilit) 





Senator CapeEHART. I understand that Sut I don’t think there is 
any difference in the way they pay their taxes. You get a 5-yeai 
amortization permit, and you amortize it over 5 years, that is, 20 
percent a year. At the end of 5 years, you have no further amortiza 
tion You are not able, from that day on, to deduct anything for tax 
purposes or make it a tax deduction So, the end result to the Federal 
Governme nt, or the end result to the stockholde rs, or public , 1b seems 


to me, in this 

Senator MaGnuson. The end result to the stockholders is that you 
have a capital investment there, and every bit of revenue you take off 
that paid for capital investment goes back to the stockholders and is 
not reflected in consumers’ rates. 

Senator Capenart. Maybe there is a difference. 

Senator Bricker. In the end, you would have to increase the rates 

Senator MAGNuSON. It is all paid for. 

Senator Griswoup. I might say, far be it from me to defend the 
previous administration in the way they have handled that matter, 
but if income-tax rates remain constant for 50 years, the public will 
have to pay the same amount of taxes under the present plan. 

Senator MaaGnuson. But corporation taxes don’t remain constant 

Senator GriswoLp. That depends on how much money we spend. 

Senator MaaGnuson. | merely posed the problem. 

Senator GriswoLp. But vou are getting into a matter of income-tax 
accounting, which isn’t as simple as you make it. 

Senator MaGNnuson. It is not income-tax accounting, as well 

Senator Griswo.p. I think it is. 

Senator Jonnson, It is ratemaking. 
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Senator Griswop. It is a mnatter of income taxation. If income 
taxes remain constant, | don’t see where they make a nickel. 

Senator Pastore. Excess profits expires. 

Senator Bricker. Let’s clear this up to a ratemaking question. 
We can debate this amortization problem endlessly. But have there 
been any increases in rates because of the accelerated amortization in 
any of the utilities under your jurisdiction? 

Mr. KuykenDALL. No; Senator Bricker, there baven’t. I might 
say, of course, I don’t think anybody is asking me to promise what 
I will do if I am confirmed te be a member of the Federal Power 
Commission. The Washington Public Service Commission has issued 
orders pertaining to accounting. I might explain, in case you gentle- 
men don’t know it, that these utilities, electric utilities and all of them, 
have a uniform system of accounts. You have various account 
numbers. They must use those accounts and make proper entries in 
those accounts. 

We have entered orders pertaining to accounting concerning the 
Washington Water Power Co., which built the Cabinet Gorge Dam 
under a certificate allowing rapid amortization, and the Pacifie Power 
& Light Co., which built the Yale Dam under the same circumstances. 

They were not permitted to amortize rapidly the whole investment, 
but were allowed 65 to 75 percent, something of that nature 

Senator Brickrer. That was determined in Washington? 

Mr. KuykeNDALL. Yes. 

Senator Magnuson. That is exactly what the Defense Production 
\dministration should have done. They should bave taken the 
percentage in the use of the dam over a period. 

Senator Bricker. They did. 

Senator Macnuson. No. They didn’t down here, but the Wash- 
ington State did. 

Mr. Kuykenpatu. No, I think you must have misunderstood me. 

Senator Magnuson. You gave them rapid amortization, but not 
5 years? 

Mr. KuykenpDAuL. It was not within our power to give them any 
rapid amortization. We did issue orders pertaining to how that 
should be accounted for and how it should be shown on their financial 
Statements. 

Senator Magnuson. What I mean is, you couldn’t give it to them, 
but in any rate case you would take that into consideration, that 
they did have a more rapid amortization? 

Mr. Kuykenpatyi. Would you like to tell me what we did? 

Senator Magnuson. No, but you would take it into consideration. 
I asked you the question. 

Mr. KuyKkenpba.u. Yes, I would take it into consideration. 

Senator Griswo.ip. Then, you would have to increase the rates? 

Mr. Kuykenpauu. That is what I want to make clear. I would 
take it into consideration, but | don’t mean I would bouned the rates 
down for 5 years and then raise them up. 

Senator Bricker. That is what you would have to do if you were 
to give the consumer today the benefit of it. 

The CHarrmMan. Are there any other questions? 

Senator Porrer. Mr. Kuykendall, I think one of the most important 
issues facing you, as a member of the Commission, and which will 
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meant V the phrase creeping sociailsm ? 

Answer! I believe the answer to question No. 4 is applicable here I don’t 
feel qualified to state whether or not the facts vou have stated constitute an 
example of “‘creeping socialism,’ as I don’t believe we are all agreed on the 


meaning of the term 
6. Do vou believe that FPC should cooperate with the gas producing States ir 


matters of conservation and in encouraging discovery of new reserves, in line 
with the decision of the United States Supreme Court in upholding the validity 
of the Oklahoma minimum well-head price orders? 

Ar Swer n expression ol my philoso yhy concerning conservation of Pas is in 


the record I said: 


I realize the importance of conservation of gas and the development and 


exploration and discovery of more gasfields I don’t know anything about the 
] 
1 





regulation of the natural gas industry, because we don’t have natural gas. It 
loes seem to me that the more conservation we have, and the more discovery 
of new gas that we have, the greater supply we have; consequently, the cheaper 
price we are going to have for the consumer.”’ 

Also, my philosophy concerning State and Federal regulation has been expressed 
1 1 1 in answer to question No. | 
7. Under past practices of the Federal Power Commission, it has often hap- 
pened that a pipeline has been allowed a price for its own production far below 
the price received in the same field, and sometimes from the same wells, by inde- 
pendent producers Do you think that this discrimination against pipelines 
producing their own gas is either economically sound or consistent with the 
fundamental principles of law? 
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Answer: lo me, a person unacg | ith the problems of regulating gas 
pipelines, it does appear anomalous ere can be two different prices allowed 
to two different owners of gas in the same fields or we isiorratemaking purposes 
I don’t feel qualified either to condemn or support this situation at this time I 
would want to learn all the facts and hear all the arguments before giving my 


opinion. 1am willing to do this 
8. Do you believe that it is desirable for natural gas pipeline companies to own 








at least a part of their gas reserves, because such ownership and development 
helps to assure adequate and continuing service and aids pipelines in bargaining 
for purchased gas? 

Answer: If ownership, by a natural gas pipeline company, of a t, at least 
of its gas reserves, helps to assure adequate and continuing service and aids in 
bargaining for purchased gas, then it appears to me to be desirable 

9. In the Northern Natural Gas Co., rate cs Opinion No. 228 in Docket No 





G-1382, et al. June 10, 1952), Commissioner Nelson Lee Smith in a concurring 
opinion, said 


‘*As I have heretofore stated on a good manv occasions, I can see little justifica 
tion—in either equity or econo: : is Commissio insistence upon a 
different treatment for gas which is DV @& pipelll where the full arm 


length purchase price is uniforml rate purposes, and for gas which is 





produced by the pipeline itself (p i he same field or even from adjacent 
wells), where the Commissit s traditionall nsisted upon pricing the ga 
according to a ‘“‘utilitv formula nvolvil e use of a utility rate of return upor 
the depreciated and depleted et investment in gas-producing propert I’) 
method often results in figures for the gas far below either its value as a depletin 
commodity or the prices being paid under contract bv the pipeline for gas whic! 
it must purchase Those figures would ultimately tend to approach the vanishing 
point of zero as far as the gas as such is concerned 


Would you be good enough to say whether vou agree or disagree in general 
with these views expressed by Commissioner Smit 
Answer: See answer to question No. 3 


10. You realize, of course, that the highest courts of several of our States have 














held that in ratemaking procee } it 8 cause for reversal for the ratemaking 
body to base its valuations sole ipon the original ¢ and that other factors 
including present reproductio1 cost, are ent tled to consi le ation Section 6 (a 
of the Natural Gas Act also permits the FPC to consider, in addition to actual 
legitimate cost, other factors, including the present fair value of the property 
Do you believe that in a ratemaking proceeding involving a natural gas compat 
the FPC should receive evidence of other factors bearing upon value, in additio 
to original cost? 

Answer At this t >} do not have ifficient know ledge t« ermilt al med voca 
statement as to whether 1 wouid or would not favor receipt of evidence of fai 
value in all rate cases or in any one rate case During this hearing I stated that 
the Wa Publie Service Commussion has used ¢ nal ¢ rate bases ar 
has ad inflationary factors by merely increasing the rate of return. I 
also stated I would not be adverse to listening to a contenti« of some kind of 
different formula 

11. If the oi! and coal industries had been re ated on a depreciating origina 
cost basis, most of their properties would by now have 1N0 peres lepi 
ated, so that if they were regulated on an original cost ite Ha approach the 
would now be permitted to ear nothing at a n t present value of the 
properties Natural gas is now s I at prices far | he prices of coal and 
oil in many markets. This has led the } Hilie tO SUDStLIt is Tor 1e oT ri 
to such an extent that there has bes a rtual “run on the ank’’ for tl barga 
fuel In your opinion is this re t in harmor vit ( ' ’ nationa 
objectives to conserve our natural resources? 

Answer: I have already stated that I am not experienced in the regulation of 
natural gas pipelines and I already have expressec my concern for and belief 
the conservation of natural gas I cannot at tl e commit myself to f 
proposition that natural gas rates should be fixed at a point which will permit « 
and coal to be competitive with gas I do not now know that such a polie. 
would be in the publie interest. 

12 Many thoughtful students of the Pas INndadustr have expressed concern over 
the fact that the FPC has centered its attention almost completely on the 


objective of obtaining low rates and has not given sufficient attention to the other 


aspects of gas service, including the most important aspect of assuring adequat« 
supplies of gas for the future. Do you not think it would be better, as a matter 


of publie interest, to give more consideration to a ratemaking policy which will 
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take oenizance of th L tha th Federal rower © omm 
on is an arm of Congress, dealing with the consumers interest in 
Hes ul power dey lopment and not an independent agency 


(CHAIRMAN 1 ma sav, | conferred with the nominee at length 


fore his coming here today, and that is one thing [| tried to impress 
ipon i i} i] \ nde of clos relate S pvelweeh us Hi Si a he VW vuld 
have s ested that, if I hadi made the suggestion, mvs tf 

Sena MaGnuson. | am all through Thank you 

Senator Porrer. If I might, I might add that I certainly would be 
happy to vote for Mr. Kuvkendall’s nomination. One of the bases 
LO] s the fact that | haven't | ird of any opposition from thi strong 
advocates of the seaway. I don’t think vou can be too objectionable 
n that tine Mavbe vou have hidden your views. 

| would like to ask Lhis one question As a member of thre Federal 
Power Commission—lI am still relating this to the New York State’s 


] 


application—would it be your intention to more or less follow. the 
ministration’s point of view, what ver that micht be ana | don’t 


how as it might relate to th Seaway t 
Senator MaaGgnuson. That is a common complaint. 


senator Por 


r. Or would you use your own independent judg- 
ment 

Mr. KuykenbDALL. Well, Senator Potter, [ would say, as a member 
of this Commission, that my own judgment and my own conscience 
would have to guide me in those matters 

On close questions of policy, [ naturally would be affected by the 
views of the administration, I believe. I don’t believe I could ever 


lo anything that I felt was improper or not right, even though the 
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administration favored the other. I don’t believe the admiunistra- 
tion would ever ask me to do anything like that 

Senator Porrer. But vou will make a determined effort, certainly, 
to get all the facets on this? 

Mr. KuykKENDALL. Yes 

senator Po1 TER We are not Wol ried about the case, if you judge if 
from a fair and impartial basis 

Mr. KuykKENDALL. | will do that, to the best of my ability 

Senator MaGnuson. Mr. Kuykendall has worked for both Repub- 
leans and Democrats and has don : apparently, a cood job for both 
of them. lam sure he will be fair about it 

I just want to sav that we, of the Pacific Northwest appreciate the 
fact that the administration did come out to our area for this appoint- 
ment, because we have such a deep interest in the Federal Power 
C‘ommission, because it affeets our whole lives out there 

The CHAIRMA? You are familiar, Mr Kuy kendall, that the last 
four Presidents have all been strongly in favor of the St. Lawrence 
waterway? 

Mir. KUYKENDALI Yes, I have read that somewhere 

Senator Bricker. | have just a question or two. You are a 


Republican’ 

Mir. KuykKENDA Yes 

Senator Bricker. You are appointed for the term that ended June 
22, 1952, for the remainder of that term? 

Mir. KuyYKENDALI The term | am nominated for 

The CHarRMAN. Expires June 22, 1957 

Senator Brick You are ready to take offies immediately if vou 
are confirmed? 

Mr. Kuykenpaun. Yes. I don’t believe that I will be commis- 
sioned to take office until May 15 That is mv understanding 

Senator MAaGNuson. He takes Buchanan’s place 

The CHarrmMan. Buchanan’s resignation is effective May 15? 

Mr. KuyYKENDALL. I might add, that is agreeable with me, because 
| have to go home, if | am confirmed, and clean up m\ Washington 
Publie Service affairs and my personal affairs 

Senator Bricker! That meets witl vour convenience, then? 

Mr. KuyKENDALL. Yes 

Senator Bricker. Beéause Mr. Buchanan’s is only a recess appoint 
ment, and his term can end any time vour confirmation takes place 

Senator MaGnuson. He took a recess appoimtment July S, and his 
term ended June 2a, 5 oe 

Senator Bricker. | want to say for the record that, when this 
appointment came up, I didn’t know Mr. Kuykendall. I did eall 
the former chairman of the association, Harry Miller, in Columbus, 
and he said some mighty complimentary things about vou. I want 
to sav that vou have confirmed his high appraisal in your answers this 
morning 

Mr. KuyKkenbDALL. Thank vou, Senator Bricker 

The CuatrMan. Are there any other questions? 

Senator Carpenarr. | don’t know how anyone can quarrel with your 
statements this morning. I think you made an excellent presentation 
of vour position. You ought to be confirmed, and | am sure you will 


be. 
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Mr. Kuykenpauu. I didn’t quite understand, Senator Capehart, 
as to what I am to do about these. 

Senator Capenarr. Just write the answers to them, and put it in 
the record 

The CHarrMan. Give them back to the committee, and Mr. Jarrett 
will put them in the record. 

Senator Hunr. Mr. Chairman, I should like to ask a question or 
two. Mr. Kuykendall, because of your previous work, you are, of 
course, quite familiar with the competition at this time as between 
the importation into the Pacific Northwest of domestic natural gas 
versus gas coming in from Canada? 

Mr. Kuykpnpauu. Yes, I am 

Senator Hunv. I am particularly interested in that problem, be- 
cause my State is an exporting State of natural gas, and we are greatly 
interested in the potential of the Pacifie Northwest for the use of that 
gas. 
At the present time, my State is sending into the Pacific Northwest 
great quantities of coal. We are also an exporting State of coal 
Has your work in the Public Service Commission of Washington as- 
vet caused you to come to any definite conclusions with preference 
between Canadian gas and domestic gas? 

Mr. KuykenpbALi. No, Senator, it has not The Washington 
Public Service Commission is a party to these hearings here. When 
the hearings first started, I sent back one of our assistant attorneys- 
general, who was assigned to our commission, to listen in at the hear- 
ings, listen to the opening statements, and get as much background 
as he could. 

Our object in doing that was to try to inform ourselves. We have 
not prejudged it ahead of time at all. I have not prejudged it. | 
hope I never prejudge anything. I attempt to judge a case on the 
record, and on the merits, and try to do what is in the public interest 

The CuarrMan. Are there any further questions? 

Senator Hunr. One more question, Mr. Chairman. I assume your 
answer to me would be that you will make every effort to do what is 
best in the public interest? 

Mr. KuykenpDALL. That is right. 

Senator Hunr. In this case, would you mind saying what is the 
public interest? Is it the fact of the reciprocal trade agreements we 
have; is it because of the domestic production in competition; would 
it deal with price to the consumer, or would it take all of those into 
consideration? 

Mr. Kuykenpbauu. The things I have been concerned about most, 
in connection with natural gas in the Pacific Northwest, is that we 
get an adequate supply of gas and that we get it at the cheapest price 
we can 

I have never thought about reciprocal trade agreements as being a 
factor. 

Senator Carpenart. Mr. Kuykendall, are you familiar with legis- 
lation, that is before the Congress at the moment, to premit the 
private power companies to develop the power at Niagara Falls versus 
the State government doing it or the Federal Government doing it? 

Mr. Kuykenpa.u. I am not familiar with that. I recall, from 
reading in some electric trade journal—— 

Senator CapEHART. You have no opinions on it at the moment? 
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Mr. Kuykenpatu. No. 

Senator CAPEHART. You haven’t studied the problem at all? 

Mr. KuykenpALu. No. 

Senator CAPEHART. So you have no preconceived notions? 

Mr. Kuykenpauu. No, no preconceived ideas or notions on that 
at all. 

Senator ScHorpret. You, of course, know that under the Natural 
Gas Act, production and gathering and local distribution and direct 
sales to industrial customers are specifically exempted from the Federal 
Power Commission’s jurisdiction, and until the law is changed by an 
act of Congress, or interpreted otherwise by the courts, that would be 
your view, would it not? 

Mr. Kuykenpauu. Well, let me answer you this way, Senator: I 
have been asked by an awful lot of people as to my views on this matter 
of regulation or attempted regulation of the production and gathering 
of natural ga [ hesitate to say anything, as I said before, that may 
be saute as a@ promise or commitment 1m a particular case. 

I have already said that I don’t believe in stretching and straining 
anv Federal law to try to give more jurisdiction to any Federal agency. 
I will trv to follow the spirit as well as the letter of any federal law 
which pertains to the Federal Power Commission 

I realize the importance of conservation of gas and the development 


and exploration and discovery of more gas fields | don’t know any- 
thing about the regulation of the natural-gas industry, because we 
don’t have natural gas. It does seem to me that the more conserva- 


tion we have, and the more discovery of new gas that we have, the 
greater supply we have; consequently, the cheaper price we are going 
to have for the consumer. 

| hope that is a sufficient answer. 

Senator ScHOEPPEL. You eo my next question, because 
many of these States, in the various sections of the country, have 
bad great production and exple ation of oil and natural gas. They 
have State regulatory commissions of similar purport which your 
State has had, and only have more experience in this field because 
they have it on their agenda for day-to-day operational purposes. 

[ take it you are a great believer in the conservation of natural gas 
The reason I want to mention that is this: Many of these States 
were far ahead of the Federal Government on some of their conserva- 
tion measures. I don’t think in my mind it is a disputed question 
at all. So many of the State legislatures, in their wisdom, in their 
regulatory bodies, and determination under the State laws, have 
established conservation laws and production practices in order to 
protect the greatest possib le production from those fields. I am sure 
that you must agree with me that that is a very great step forward. 
I am delighted to know that you have that in mind; and you are, of 
course, an exponent of the greatest possible local self-covernment? 

Mr. Kuykenpauu. That is true, within constitutional limits. 

Senator Maanuson. I just want to point out that that is very strong 
on this committee. There are seven ex-governors on this committee. 

The CuarrMan. That is enough to sink it. I might say to you, sir, 
when you go on this C ommission, don’t forget the northeastern part 
of the country, of which New Hampshire is a part. Pipelines have 
carried gas up to New England. We are being soaked 34 cents up 
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there, as against 9 cents back here 


little bit——discrimination 
Mr. KuyKENDALL. The Pacific 


pipelin Loo 


kK. 


It is 


KUYKENDALI 


a thing to bear in mind a 


Northwest will be at the end of the 


he CuarrMan. I hope vou get better treatment than we did. We 


thank you for vour appearances 
Mr. Lee’s appointment 
Whereupon, at 11:15 a. m 


business 


You 


the 


are 


excused 


committee 


We will take up 


went on to other 











